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A COMPLETE NEW 
AND IMPROVED LINE OF 
GAR WOOD 
WINCHES 
ARE ON THEIR WAY 


Watch for Additional Information 
in Future Gar Wood Advertising 


GAR WOOD INDUSTRIES, inc., DETROIT 11, MICHIGAN 
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How Important are JETS in Gas Burners? 


One outstanding point of superiority, which distinguishes Barber Burners from all others, is their patented 
jet designs. For certain units (including most conversion and water heater burners) the famous standard 
Berber jet, with unique auxiliary air feed, operating on atmospheric pressure, produces the hottest, best 
cirected flame, and the highest busti ilable. On burners for other appliances, and those designed 
to burn Butane and Propane, or any of the numerous special or bottled gases, we furnish slotted cap, or 
other special jets—always supplying the correct jet for the fuel and specific application involved. We also 
make adjustable valve jets for laboratory and industrial purposes. 





The engineering care and exactitude which Barber devotes to the single element of jets is indica- 
tive of the expert knowledge with which we seek to approach your individual burner problem. We make 
scores of types of units, hundreds of variations in size and shape, for every possible purpose. A quarter 

@ century of service to hundreds of gas appliance builders bears testimony to the merit of Barber 
engineering and design. Let our specialists work with you to perfect the burner, which is the heart of 
any post-wor gas appliance you make, sponsor, or sell. 


IND FOR LATEST CATALOG ON APPLIANCE AND CONVERSION BURNERS, AND PRESSURE REGULATORS. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


ARBER BURNERS 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 











asia bhatt 


Editor—Henry C. Spurr 
Managing Editor—Francits X. WeicH 
Associate Editors—Ettswortn Nicnuors, Nett H. Durry, Raten S, Cup 
Financial Editor—Owrn Ety 
Assistant Editors—M. C. McCartuy, A. R. Knienton, E. M. Perenicn 


Public Ottltttes 
hortatghtly 


+ 


VOLUME XXXVI September L3, 1945 NUMBER 6 


Contents of previous issues of Pustic Uri.itres ForTNIGHTLY can 
be found by consulting the “Industrial Arts Index” in your library. 


Utilities Almanack 
Construction (Frontispiece) 
Pa" Fees ee Sar Ve eiee once icenninscsoninne Francis X. Welch . 
The Demobilization of Wartime Utility Controls............ Edward Falck ; 
Crusaders Need Light on Cheap Power Results................ Ernest Clifford Potts ... 3 
ne gE ERLE RE LEONA. es: LM 
A TE EES . 
Financial News and Comment Owew Bip ck. 
Wemt. “hers: Pee ere a oh eh ns 
Atomic Power—Diverse Views As to Industrial Possibilities 
obs for Released Servicemen in Electric and Gas Business 


Most All California Farms Electrified 
Extensive Research Program of the Gas Industry 


ne eset cov eancedell 397 
The Latest Utility Rulings 

(ES EL SM SN 7 IO CTE Re. 
ee BO i oo Bi eh ai gde he dh a Di ss Sees di 


Advertising Section 
Pages with the Editors 
In This Issue 
I I hi aite denecnensaSointrinclaheenoRiigaindbsdapicerssepeintnnparine endian 
Industrial Progress 
ae tis TNE saa seinen rsictneedirntinshntltenintan ntonnnintavtinaweminnbediliiaaiienco 
This magazine is an open forum for the free expression of opinion concerning public utility 
g regulation and allied topics. It is supported by subscription and advertising revénue; it is not 
the mouthpiece of any group or faction; it is not under the editorial supervision of, nor does 


it bear the endorsement of, any organization or association. The editors do mot assume 
responsibility for the opinions expressed by its contributors. 


PUBLIC UTILITIES REPORTS, INC., PUBLISHERS 


Publication Office 
Executive, Editorial, and Advertising Offices 








Pustic Urimities Fortnicutty, a magazine dealing with the problems of utility regulation and_ allied 
regula’ aad ec 


topics, including also decisions from: Public Utilities 

Retorts, New Series, such Reports being supported i — public Oe f service, 

manufacturers, bankers, accountants, vy 8 ote users. E oo -class ma‘ ig me 915, 

the Act of March 3, 1879. Entered at Post Office at Baltimore, Md., Dec. 31 cies 193 SaaBe ef 1945 
by Public toaiics Reports, Inc. Printed in U.S.A 


PRICE, 75 CENTS A COPY ANNUAL SUBSCRIPTION, $15.0 
SEPT. 13, 1945 4 





ptember 13, 1945 Public Utilities Fortnightly 








Something NEW in 
Better Pipe Cutting 


The instant you pick up 
is new RIBAS pipe 


tter, with its rugged new . 
. with fast-action, 


le malleable frame, you thin blade 
ke the feel of it, the effi- cutter wheel 


ent balance — and it cuts 
ipe with the easy speed that 
beling suggests. True, clean 
ts, almost without burr, 
e thin tool-steel blade 
heel rolling right through 
ith least effort. Make your 
ext cutter anew RIBAID 
ask your Supply House. 





e're doing our best to 


WORK-SAVER PIPE TOOLS 


THE RIDGE TOOL COMPANY - ELYRIA, OHIO, U.S. A. 
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Pages with 


Wi the reverberations of the atomic 
bomb still being heard around the world, 
and in such varied places as business confer- 
ence rooms, café society, and Joe’s Little Diner, 
it is only natural that we have been cudgeling 
our editorial brains, such as they are, for pos- 
sible leads on what the atom means or will 
mean to the utility business. Not being a scien- 
tific journal—in the technical sense, at least— 
we must, perforce, limit our coverage to such 


secondary considerations as government policy: 


and regulation. 


But, as everyone knows, the situation is all 
very confusing, with experts falling out or re- 
fusing to say anything about a host of tantaliz- 
ing questions which have inevitably paraded 
in the wake of the atomic bomb. One thing is 
certain, however—as our managing editor, 
Francis X. WeEtcH, author of the opening 
article in this issue, states somewhat facetious- 
ly—the atom is here to stay; it is not just a 
passing fad, like flagpole sitting or Tom 
Thumb golf. 


AND, assuming that there is a good chance 
that the atom will eventually break loose in 


EDWARD FALCK 


He pulled down the curtain on an era of 
coéperative control. 


(Ser Pace 362) 
SEPT. 13, 1945 


the Editors 


the marts of trade as a source of commercial 
energy, it is only common sense to examine at 
least the possible consequences in the form of 
governmental regulations and policy, in gen- 
eral. Mr. WELcH’s article is based on this as- 
sumption. It is about the first we have seen, 
to date at least, which attempts to sketch— 
however broadly—just what public utilities 
may find themselves up against, when the atom 
is harnessed or packaged or shot out of a gun 
or an atomizer—or however it will be deliv- 
ered to the customers. 


aa 


NOTHER thing which our editorial staff 
A member seems to take for granted is that, 
in the beginning, the atom controls will not be 
placed into the hands of individual citizens. 
We don’t know of any firm basis for this as- 
sumption, but from the advance reports we 
get, we at least hope it is going to be true. 


Consiper, for example, the arguments still 
raging about whether the atomic bomb leaves 
harmful radioactive emanations in a given lo- 
cality, capable of injuring human and animal 
life for hours or days after the original ex- 
plosion. Some experts indicate that this is all 
nonsense, while the Japanese news agency, 
Domei, claims that some late Japanese have 
found out to the contrary from personal ex- 
perience. We read an item not long ago that 
the lethal rays at Hiroshima and Nagasaki 
were temporary only because the bomb was ex- 
ploded in the air, and that if it had been ex- 
ploded on the ground, fatal radioactivity might 
persist for quite a while. 


WHILE our esteemed contemporary, The 
New Yorker, is scarcely a scientific journal, 
we, nevertheless, noted with just a soupcon of 
alarm the following recent quotation in its 
pages of John W. Campbell, Jr., editor of 
Astounding Science Fiction: “If an atomic- 
powered taxi hit an atomic-powered streetcar 
at 42nd and Lex, it would completely destroy 
the whole Grand Central area.” 


STATEMENTS like that, however groundless 
they may eventually prove to be, move us t@ 
hope that when atomic energy is turned over to 
civilian trade, it will be kept on a public utility 
basis—so to speak—controlled at the source, ~ 
and we do mean controlled, Perhaps a future 
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ore Power for the Northwest 


er Tail Power Company orders Riley Steam Generating Units for Crooks- 
,Minn. and Devils Lake, N. Da. plants. Otter Tail Power Co. also uses Riley 
its at Wahpeton, Canby, Washburn, Jamestown and Harvey plants. Good 
idence of the reliability and satisfactory performance of Riley Units. ’ 
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Otter Tail Power Co. — Canby, Minn. 


75,000 Ibs,/hr.—500 Ibs. Pressure—825°F. Temperature 
Riley Pulverized Coal Fired Steam Genérating Unit 


LE COMPLETE STEAM GENERATING UNITS 


DKER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUBBERS 
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PAGES WITH THE EDITORS (Continued) 


ERNEST CLIFFORD POTTS 


lf cheap power attracts industry, why does it 
still hang around the East coast? 


(SEE Pace 368) 


blasé generation will be able to take an atom 
or let it alone. But our votes will go for any 
system that will send us the atomic benefits 
over the old familiar electric power distribu- 
tion system, while keeping the miracle itself as 
far away from 42nd street and Lexington ave- 
nue, or any other urban center, as may be 
feasible. 


* 


YI ssuewe newspapermen occasionally 
recall a cynical observation about the 
longevity (not to mention persistency) of bu- 
reaucrats and government agencies generally. 
It i is just four words: “Few die; none resign.” 
It is hardly possible to imagine a more sensa- 
tional way in which this old bromide could be 
completely discredited and exploded than the 
case of the War Production Board and its 
various subagencies. Within a week after the 
news of Tokio’s willingness to surrender and 
more than a week before Japan had actually 
surrendered formally, the amazing Mr. Krug, 
chairman of the WPB, had slashed, smashed, 
and blasted dozens and dozens of strict war- 
time controls, restrictions, and miscellaneous 
regulations. Over 200 industrial and material 
restrictions had been officially thrown into the 
wastebasket. 


But it remained for a semiautonomous unit 
of the WPB to take the lead in the first major 
and official hari-kari (if we can use that word 
in a very honorable Occidental sense). We re- 
fer to the Office of War Utilities, which is 
scheduled to wind up its affairs and go out of 
existence September 30th. 


EvEeN with the energetic example of WPB 
Chairman Krug, it is doubtful if such an im- 
portant large-scale program of administrative 
liquidation could be accomplished with such ef- 
ficiency and dispatch, if it were not for the 


SEPT. 13, 1945 


forehanded planning of a very drivi 


ality who has headed the Office of War Udi Utili- 


ties since the day Chairman Krug himself 
IT that post to take over the top job ob 


ia 

ee ARD FAtck, director of the Office of War 

Utilities, whose article outlining the dis’ 
solution process of America’s wartime utility 
controls begins on page 362 of this issue, was” 
born in New York city — five years before 
America went into World War I. After ap 
education in both arts and sciences at Columbia 
University (AB, ’30; BS, ’31; MS, ’32), Me 
FALcK went to the TVA for his first real job! 
as director of rates and research. He shifted 
to private company operations, however, in 
1937, when he joined the Consolidated Edison 
Company. In 1941, he was loaned to the WPB, 
and the following year he was confiscated, so 
to speak, by WPB—in the form of an appoint- 
ment to be Krug’s deputy director of the Of- 
fice of War Utilities. He succeeded Krug, as 
stated above, in 1944. 


> 


RNEsST Ciirrorp Potts, whose article on 

the results of cheap power begins on page 
368, is a veteran business writer and news- 
paperman who is now associate editor of the 
Oregon V oter and makes his home in Portland 
Educated at little Doane College in Nebraska 
(BA), Mr. Ports became a high school teacher 
in Illinois. He moved westward after a “dust 
bowl” experience, joining the Boise (Idaho) 
Statesman and later The (Portland) Oregon- 
ian, on which he became a member of the 
editorial staff. He joined the Oregon Voter in 
1932. 


- 


MONG the important decisions preprinted 
£1 from Public Utilities Reports in the back 
of this number, may be found the following: 


CeNsorSHIP of radio programs and dis- 
crimination by a_ licensed station are con- 
demned by the Federal Communications Com- 
mission. (See page 193.) 


ELIMINATION of discrimination between it- 
terstate and intrastate telephone toll — 
is required by the Tennessee commission. ( 
page 197.) 


Tue United States Supreme Court dea 
with questions of operating authority under 
the Interstate Commerce Act. (See pages 1% 
241.) ; 


THE next number of this magazine will be 
out September 27th. 


oe 





ember 13, 1945 Public Utilities Fortnightly 






SPEED pays off... . | 
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ix f...in Utility Billing, too! 
eacher 
Phe PEED recently paid off for a Yank ace HE speed of the Model 285 billing 
regon- {) whose guns were frozen. machine pays off for public utilities 
vA caught and destroyed a Jap plane by using by reducing the unit billing cost. 
propeller to chop off the Nip’ plane’s tail! it is the ONLY completely electri- 
, fied billing machine that computes 


and prints balances automatically. 


4 “ 
at a 


Other automatic features giving you 
speed are: repeat printing, proof of cor- 
rectly computed consumption, dates, car- 
riage return, and many others. 
Vertical accumulation and cross- 
computation of consumption and 
revenue give you cost-cutting effi- 
ciency for real savings. 
Such savings are waiting for YOU. 
Your Remington Rand utility specialist 
will show you how without obligation. 
Phone him ow, or write to us. 


185 : NEW YORK 10, N. Y. 


Bookkeeping Machines for YOUR EVERY Requirement 
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ca 
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PREPRINTS FROM PUBLIC UTILITIES REPORTS 


Various regulatory rulings by courts and commissions reported in full text, 
pages 193-256, from 59 PUR(NS) 
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WLCAR PNEUMATICALLY OPERATED AUTOMATIC SEQUENTIAL 
SOOT BLOWER AND DESLAGGING SYSTEM 


The system designed to use either STEAM or AIR as the blowing medium 


AIR MOTOR DRIVEN ROTARY SOOT BLOWER UNIT 
WITH MULTI-JET HYVULOY, VULCROM, ALVULOY 
OR PLAIN STEEL ELEMENT AND BEARINGS 


“= VULCROMATIC MODEL LG-3 TYPE E-1 
Use HyVULoy up to 1900° F, 
VULcrom or AlVULoy up to 1600° F 
and Plain Steel up to 900° F. 


AIR MOTOR DRIVEN WATER WALL 
DESLAGGERS AND GUN TYPE MASS 
BLOWER UNITS. 


MODEL RW AND MODEL RG=> | 


12” Nozzle travel eliminates 
the necessity for air cooling 
in high temperature jocations. 





nS RRS 


Air motor driven long RETRACTABLE MODEL T-2 


For locations in boilers where the gas temperatures exceed 1900° F. 


Use either STEAM or COMPRESSED AIR as the Blowing medium. 

Continuous or intermittent puff blowing—whichever preferred. 

All units driven with air motors—pneumatically controlled. 

Automatic nozzle position indicators for all retractable units. 

Complete automatic remote control from a conveniently located panel. 
Pneumatically operated shut-off valve controlling the blowing medium to the 
system. 

Automatic drainage of the soot blower piping system. 

Automatic recording flow meter to record the steam or air consumption for each 
soot blower unit. 

Reduces Labor and Fuel costs. 

Reduces Maintenance and Operating costs. 


VULCAN SOOT BLOWER CORPORATION 


Du Bois, Penna. 
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Frep A. HARTLEY, Jr. 
’. S. Representative from New 
Jersey. 


Lewis B,. SCHWELLENBACH 
U. S. Secretary of Labor. 


RALPH L. CARR 
Former governor of Colorado. 


Burton K. WHEELER 
U. S. Senator from Montana. 


EDITORIAL STATEMENT 
The Guaranty Survey. 


HERBERT HOOVER 
Former President of the United 
States. 


EpitoriAL STATEMENT 
The First National Bank of 
Boston News Letter. 
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Remarkable Rema 


“There never was in the world two opinions alike.” 





— MONTAIGNE. 





“We are winning our war with our enemies, but indus- 
try may yet lose it to the bureaucrats.” 


- 


“Neither industry nor labor can afford to be intolerant 

if we are successfully to reconvert to a peacetime econ- 
” 
omy. 


aa 


“The low price of power facilities under TVA is more 
than made up by the taxpayers, and the fiood area, which 
was partial reason for establishing the authority, has been 
permanently inundated by regulated water.” 


* 


“You can’t have the government stop spending $100,- 
000,000,000 a year and cut it down to $25,000,000,000 or so, 
as we must do, without having economic dislocation. Any- 
body who thinks you can is crazy. This nation is in for 


. one of the most serious economic periods in its history.” 


* 


“The full employment program embraced under the 
pending Full Employment Act of 1945 would entail a 
large and continuing annual charge on the Treasury) 
which might threaten consequences to tax rates, national 
indebtedness, and public credit not pleasant to contem- 
plate.” 


» 


“We should proclaim again and again that the road 
to free men and the progress and prosperity is not to be 
found in the spread of governmental powers and bureauc 
racy, but in striving to set bounds to it. For these are 
principles of life from which no American dare depart 
whatever the exigencies or even fears of the moment.” 


* 


. it would be a matter of common sense to sedke@ 
thorough understanding of what makes the Americ 
system tick and how we can make it function effecti¥ 
in the future, rather than to dig out from the dust 0 
Utopian blueprints that merely arouse false hopes, cause 
social friction, and interfere with the operations of Our 
system.” 


12 
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REMARKABLE REMARKS—( Continued ) 


EpItoRIAL STATEMENT 
The Wall Street Journal. 


Epwarp S. Foster 


General secretary, New York State 


Farm Bureau Federation. 


Tuomas E, Dewey 
Governor of New York. 


MARRINER S. EccLes 
Chairman, 


R. C. LEFFINGWELL 
Former assistant secretary, 
U. S. Treasury. 


EpI!torRIAL STATEMENT 
The New York Times. 


EpttorIAL STATEMENT 
The Journal of Commerce. 


Vircit JORDAN 
President, National Industrial 
Conference Board. 
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Federal Reserve Board. 


“In the name of peace men destroy themselves, It js 
be seen if in the name of freedom men will enslave them. 
selves [by atomic energy].” 


* 


“Most farmers do not want to derive their income 
through Federal subsidies, for they know government will 
regulate that which it subsidizes.” 


« 


“It would be folly to overlook the fact that a few na- 
tions hold an overwhelming preponderance of power iy 
this world. But the rights of nations must not forever 
depend upon their natural resources in steel or oil or mag- 
nesium or their ability to build navies or robot bombs.” 


* 


“There is a tendency in current tax discussions to con- 
sider the excess profits tax as a tax to be discarded im- 


mediately, once the last shot is fired. I disagree. "Some 


reductions in business taxes will be possible and helpful, 
but we should not give all the benefit to the corporations 
with excess profits.” 


> 


“1 do not think any program for a controlled economy 
by increasing and diminishing public investment and 
penditure by the Federal government can be carried out) 
successfully except by a totalitarian government with full 
autocratic power over the lives of the citizens of the coun 
try, including particularly over labor.” 

* 

“WLB has not discovered any new ingenious device by” 
which wages can be pushed up (regardless of long-run 
changes in labor productivity) while prices and the cost 
of living remain where they were. If the price line is tobe 
held, the wage line must be held. We cannot deal with 
them by two different sets of rules having no relation t0 
each other.” 


¥ 


“It has been recognized from the start that fair @ 
ployment laws would pose major difficulties for employer 
that only flexible and highly competent adminis r 
could minimize. Even with first-rate administration, stat 
legislatures that enact such laws should stand ready 
amend them with dispatch as experience shows that 
create inequitable or insoluble difficulties for employ 


* 


“The very title ‘Free Employment in a Free State,’ air 
der which Sir William Beveridge put forward the Bri 
program of national socialism from which the Murray- 
Wagner-Kilgore Bill has been copied, defines the issue and 
lets the cat out of the bag. For us the plain fact is that 
the political accessories of full employment cannot be 
attached to the American chassis without a complete 
alteration in design.” 
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E the Switching Equipment CHECK 
ef SPECIALIST Em 


CLAMPS AND FITTIN: 


The development of Metal Enclosed, Iso- 
lated Phase Buses is another of the many 
R&IE contributions to the switchgear 


DISCONNECTING SWITCH 
industry. ; 


QR AN 


This new bus design safeguards expensive 
equipment investments from such failures 
as are often caused by inter-phase shorts. It 
is consistent in cost with any type of bus 
structure. 


HORN GAP SWITCH 


As shown below, Enclosed Buses are equally 
effective outdoors as a protection from con- 
tamination ever present around steel mills 
and many industries. 


INTERRUPTER SWITCH) 
| 


CUTOUTS AND 
THERMO-RUPTERS| 


SWITCH OPERATIN 
MECHANISMS 


SUBSTATIONS 


OPEN OR ENCLOSEL 
ISOLATED PHASE 
HEAVY DUTY BUSE 


KIRK INTERLOCI 
SYSTEMS 


AUTOMATIC 
EQUIPMENT 


METAL CUBICLE 


OLATED PHASE BUS can be applied to 


almost any power station layout -... 
For details write to 


TESTING DEVICE] 
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You get all these 
exclusive advantages 
through TRIDENT 


INTERCHANGEABILITY 


Economy in Inventory 


New parts fit all models. No obsolete parts needed 
for old models. You get real standardization. 


Efficiency in Maintenance 


No time lost selecting replacement parts. Parts fit 
perfectly, saving labor. Fewer meters returned from 
the Test-Bench for re-work. 


Reliability in Performance 


Modern improvements in new parts mean a higher 
standard of reliability in repaired Tridents. 


issurance Against Depreciation 


Interchangeable parts are your assurance that your 
Tridents do not become obsolete through future im- 
provements. 

Utmost in Revenue 


Interchangeable parts permit you to increase your 
standards of accuracy for repaired meters at the 


Test-Bench. 
125 r 


NEPTUNE METER COMPANY « 50 West 50th Steet © How Vask 38, HY. 


Over 6/2 MILLION sold — the great majority still in service 
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Turn your door-tending over to the Kinnear 
Motor Operator! It will enable you to raise 
and lower doors by merely touching a button. 
You'll also save on heating and air-condition- 
ing costs because doors won’t be left open 
through neglect. Look at some of the con- 
struction features of the rugged Kinnear 
Motor Operator: machine-cut gears of 
chilled nickel bronze, worms of nickel steel, 
bronze and graphite oilless bearings—proof 
that it’s engineered for long, faithful service! 
And every Kinnear Motor Operator is 
matched to the load requirements of the par- 
ticular door with which it is to be used. 
Sectional view of the rugged Write for details today. And if you're not 
Kinnear Motor Operator, show- already obtaining all the special advantages of 
ing the sturdy, unit construc- Kinnear Rolling Doors, you’ll want informa- 
~—_ tion on them too. The Kinnear Mfg. Co., 
2060-80 Fields Avenue, Columbus 16, Ohio. 


ROLLING DOORS 
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WITH GRINNELL 
Pre-Engineered 
SPRING HANGERS 


1. Compute the load 
2. Select the required stock size 


When spring hangers for modern flexibly sup- 
ported piping systems are “tailor-made” for each 
load condition, a lot of scarce engineering and 
drafting man-hours are required in designing. The 
Grinnell Spring Hanger will save this time — it is 
“pre-engineered for the job.” The capacity you 
need is conveniently “packaged” —one of 14 stock 
sizes, 

124% MAXIMUM CHANGE IN SUPPORTING FORCE 
OF SPRING IN 3<” VERTICAL TRAVEL--IN ALL SIZES 


GUIDES PREVENT CONTACT OF COILS WITH CASING 
WALL OR HANGER ROD AND ASSURE CONTINUOUS 
ALIGNMENT AND CONCENTRIC LOADING OF SPRING 
COMPACT—REQUIRES MINIMUM HEADROOM 


ALL-STEEL WELDED CONSTRUCTION MEETS 
PRESSURE PIPING CODE 


14 SIZES AVAILABLE FROM STOCK-LOAD RANGE 
FROM 84 LBS. TO 4700 LBS. 

EASY SELECTION OF PROPER FROM SIMPLE 
CAPACITY TABLE 


INSTALLATION IS SIMPLIFIED BY INTEGRAL LOAD 
SCALE AND TRAVEL INDICATORS 


UNIQUE SWIVEL COUPLING PROVIDES ADJUSTMENT 
AND ELIMINATES TURNBUCKLE 
Write for descriptive folder om Fig. 268 
Pre-Engineered Spring Hangers. 
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pm Johns-Manville insulating Fireblok has 
more surface. area than five ordinary fire 
brick. The saving in installation time is apparent 
... as is the reduction in costly furnace down- 
time. In addition to larger size, J-M Fireblok has 
these important advantages: 

Easy Cutting and Fitting—can be cut with a saw 
and shaped with a rasp. Most special shapes can be 
cut from standard slabs, reducing inventories. 

Minimum of Joints—the large size, compared to 
fire brick, reduces number and length of joints, re- 
sulting in thermally more efficient construction. 

Economical Bonding—with reduced joint length, 
Fireblok requires a minimum of airset cement for 
bonding. (J-M 1626 Cement was especially developed 
for this use.) 

Uses —use Fireblok wherever insulating Fire Brick 
is recommended, as for industrial furnaces, flues, 


hns-Manville 


22 Bast 40th Street, New York 16, N. Y. 


stacks, etc. Fireblok is suitable for the lining of 
for suspended arches, and when tapered, for § 
arches of exceptional stability. 

The four types of Johns-Manville Insulating 
blok (lightweight insulating refractory linis 
block form) are suitable for the same tempei 
ranges as the four J-M Insulating Fire Brick. 

J-M—1620 Fireblok for exposed temp. to 16 
As backup to 2000° F. 

J-M—20 Fireblok for use up to 2000°F. 
or backup. 

J-M—23 Fireblok for use up to 2300°F, 
or backup. 

J-M—26 Fireblok for use up to 2600°F. 
or backup. 

For further information, call or write 
your nearest J-M office. 
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ETA PIPE LINE 


- «+ which had to be built 
under sidewalks, lawns 
and paved streets, across 
mountains, canyons and 
farm fields, under rivers 
and along secondary and 
rimary state highways. 
16”and 18” natural gas line 
from La Goleta Field to 
Los Angeles.) 


"On The Job”... 
S ONE OF THE FOUR } 


USED ON THIS 
PROJECT 
— 


THE CLEVELAND TRENCHER COMPANY 
20100 ST. CLAIR AVE. ¢ CLEVELAND 17, OHIO , 
“CLEVELANDS” Save More... Because They Do More 
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‘Save to Win 
with these four simple rules 
of battery care: 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maximum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


4 Record water additions, voltage, 

and gravity readings. Don't trust 
your memory. Write down a com- 
pléte record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225. 








ae 


.. «is a vital principle 
of utility operation! 


Conservation of materials is no new story 
to the men who operate public utilities 
With thrift and efficiency they have always 
planned for conservation. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care . . . and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw materials, labor, and space in factories. 
It frees these productive elements for esse0- 
tial war production. 


THE .ELECTRIC STORAGE BATTERY CO. 
Philadelphia 
Exide Batteries of Canada, Limited, Toronto 
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CONSOLIDATED 
STEEL 
PRESENTS... 


seven ideas in steel-the kind of jobs 
Consolidated Steel is prepared to help 
you plan and build now. 


INDUSTRIAL BUILOINGS 











PIPE Limes 











PETROLEUM EQUIPMENT 











SARGE VALVES 








TRANSMISSION TOWERS 














| 





If your postwar plans call for precision steel 
fabrication, Consolidated Steel is ready to offer 
you swift, capable service. Address Consoli- 
dated Steel Corporation, 5700 South Eastern 
Avenue, Los Angeles 22, California. Other 
plants at Orange, Texas, and at Long Beach, 
Wilmington, and Newport Beach, California. 


Largest Independent in the West 


| Consolidated Steel 


ORS 
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REPORT FROM aa 
RIVERSIDE: 


A large factor in meeting increased AE 
demands of the war-busy area of 2,300 
Light and Power Company of Baltimore, |. 
new Riverside Station. Here, two 550,000 i 
per hr B&W Radiant Type Boilers serve t 
60,000-kw turbine-generators. ‘ ' 
Service records of these boilers to date show : 
high degree of availability—in one period : 
tween annual inspections, the boiler } 
was not responsible for a single outage. 

the design of these boilers resulted in ". . 
slag-free operation of these units which is 

more remarkable in view of the wide 

of coal which the war has made necessary 

which includes coal containing ash with an 

tial deformation temperature as low as 1900 

and as high os 2800 F". 

Such service records stem from equipment 

matched to its job from the start. Riverside 

first B&W boiler went into operation in 

ber 1942; the second in April 1944. Both met 
exceeded rated capacities and within 

weeks following initial operations were, in 


Sew PULvERIZERS 


ee (+ 
RE ting ES 


Arrangement of B&W Radiant Type Boilers No. | and 2 at 
Station and No. 3 at Westport Station of Consolidated Gos 
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words of the Company's engineers, "just units 
on the line". Performance of the boilers, in 
spite of handicaps imposed by war conditions, 
has fully met expectations. There has been no 
difficulty in obtaining rated output over pro- 
longed periods. In fact, “operating experience 
with these steam-generating units is unusually 
tisfactory," say pany officials. 


Experience at Riverside is being duplicated by 
a similar B&W unit at the Westport Station of 








oy 


~ 


this Company. Results with these units are nc* 
exceptional, but are being repeated by B&W 
boilers in public utility stations all over the 
country—reflecting the high standard of per- 
formance that has been built into B&W steam- 
generating equipment for over 60 years. 
Thinking and planning for tomorrow foday is a 
job that B&W engineers are ready to tackle— 
in partnership with your engineers—at any 
time. 





BABCOC 
«WILCOX 


Tee ®aac 
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PULVERIZERS 


Fuel Storage in Unit Systems 


When pulverized fuel was first commercialized, storage systems were provide 





to insure an ample available supply of pulverized fuel to meet sudden load swing 
In unit systems there was considerable lag between the time of change in fee 
rate to the mill and the change in amount of pulverized fuel available at 


burner. 
Damper trips open when exhauster 
shuts down allowing room air to 
suetp conduits and burners cleon Development of the Fr 
Incoming Coal to Feeder 
iti ties Toned ter Wheeler unit syste 

These dai . . 
reropan yaar esr incorporating the 

shuts down 














mill (Hardinge type) p 
vides a six to eig 
minute supply of pulve 
ized fuel. This reserve 
of prepared fuel is 
ways in the mill ready 
meet additional 
mands of the boiler | 
yond the rate at whi 
it is being operat 
Rate of feed is c 
trolled to keep a c 
stant level of fuel in 


mill. 
Level controller to maintain constant level in mill regardiess of mill output 


FOSTER WHEELER CORPORATION @ 165 BROADWAY, NEW YORK 6, N.! 


W FOSTER WHEELER & 
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HYDRAULIC TURBINES 
and 


ACCESSORY EQUIPMENT 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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BRING YOUR BILL ANALYSES 
UP TO DATE 


You can save 50% in time and money with 


THE ONE-STEP METHOD 





OF BILL ANALYSIS 











LL but current bill frequency data has been rendered obsolete by the 
marked increase in kilowatt-hour sales. How much of this load will 
you retain? 


Now is the time to bring your bill analyses up to date. In addition to a 
knowledge of the existing situation, certain trends may be disclosed which 
will be of considerable value to you in planning your post-war rate and pro- 
motional programs. 


The One-Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One-Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York 5, N. Y. 


Chicago Detroit Montreal 
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Three types of 
DOMESTIC METERS 


... each designed for a specific service 





_ Oscillating Piston Type 


Screw Propulsion Type * 


. 


PITTSBURGH-EM PIRE builds domestic metersic 
three designs but in only one quality—she best. AW 
commercially manufactored types. are represented 
in the complete line. From them can be selected 
the size and ge Ee ere 
water system. 


Where materi acarce or producing and distibut 

ing costs are high, the installation. of 
accurate IMO. or EMPIRE meters can usvally be 
justified. PITTSBURGH disc meters will efficiently 
and economically serve systems that have an abun- 
oe ee ee eee a 
ment and punipage. We hbwve no axe to grind. Letour 
experienced service engineers analyze your measure- c 

_ mentrequirements. Theit Their recommendations willbe pS 
| cetera: ead ee ene 

| the water system concerned. 
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Among the U. S. submarines and their personnel which have been 
awarded decorations for service against the enemy are the following: 


Porpoise U.S.S. Haddock *U.S.S. Tang U.S.S. Bang 
Pike U.S.S. Halibut U.S.S. Apogon U.S.S. Pintado 
Plunger *U.S.S. Herring U.S.S. Aspro U.S.S. Plaice 


U.S.S. Sterlet 
. Pollack U.S.S. Kingfish U.S.S. Batfish U.S.S. Queenfsh 


a Snapper U.S.S. Shad U.S.S. Archerfish U.S.S. Redfish 
. Stungray *U.S.S. Grayling U.S.S. Sandlance USS. Burfish 


. Drum *U.S.S. Grenadier U.S.S. Picuda U.S.S. Pipefish 
. Flying Fish *U.S.S. Gudgeon U.S.S. Pampanito U.S.S. Piranha 
. Finback U.S.S. Seahorse U.S.S. Parche U.S.S. Ronauil 


*Reported missing and presumed lost. 











S.S$. Pike — from an 
ficial U.S. Navy photo 





FOR GALLANTRY IN Patty 


The U. S. sdIJbmarines listed have achieved distinction either 
through the bestowal of the Presidential Unit Citation, or the 
wat 4 awarding of individual honors to their personnel whil: 
~ - ! > 
sAgle leleiche MEEaMme) «lol delilelal-mmeleseiial >i dats enemy 
Since the uccess of these operations attests not only th 


courage and high devotion to duty on the part of officers and 
+ 


crew, but also dependable performance of equipment, we ar 
a] more than pleased to state that all of the submarines listec 
, j | 


well as many others not represented), are scrved by 


ELLIOTT ELECTRICAL PROPELLING 
MACHINERY—GENERATORS, MOTORS 


FILIOTT °°."24" 
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Due to wartime travel restriction, conventions listed are subject to cancellation. 


"7 SEPTEMBER ~ 2 





| Texas Water Conservation Association will hold annual meeting, Austin, Tex., Oct. 


3, 4, 1945 





© 


American Water Works Association, Western Pennsylvania Section, opens Bs) 
mecting, Pittsburgh, Pa., 194 





American Water Works Association, Southwest Section, will hold meeting, 
Oct. 16-17, 1945. 





American W ~~ sf orks Association, California Section, will hold meeting, Los Angeles, 


" Cal., Oct. 23 





New England Ges Association starts Home Service Development Conference, Boston, 


' Mass., 1945. 








o 
American Gas Association will hold one-day meeting, Oct. 24, 1945. 








American Water Works Association, Michigan Section, will hold meeting, Grand 
Rapids, Mich., 1945. 








American Water VV by 3 Geettin, North Carolina Section, will hold meeting, Char- 
lotte, N. C., Nov. 5-7, 





Chamber of Commerce of the United States starts board meeting, Washington, ey) 
_C., 1945. 





ae ae = ater Works Association, Virginia Section, will convene, Roanoke, Va., 
Nov. 8, 5. 





a hg Water Works Association, New Jersey Section, will convene, Atlantic City, 
J., Nov. 9, 1945, 








American Water Works Association, Wisconsin Section, will hold meeting, Milwaukee, 
Wis., Nov. 13-15, 1945. 








Seogrteen Water Works Association, Florida Section, will hold meeting, Nov. 15-17, 
1945. 











canter of Commerce of the United States will hold board meeting, HW’ ashington, D. 
, Nov. 30—Dec. 1, 1945. 
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Courtesy of The New School Elsie Hafner, N. Y. 


Construction of 


A mural painting by Thomas Hart Benton b 
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An “‘Atomic Era” for Utilities? 


What steps can public utilities take now or in the 

near future to put their house in order for the com- 

ing of the atomic age? This author has seven general 
suggestions. 


By FRANCIS X. WELCH 


HEN the history of World War 
II is written in the cold type of 
past performance, it will 
doubtless record many more miracles 
of technological progress than any 
similar period, of either war or peace, 
in the annals of the human race. Fur- 
ther, these war-born miracles cover 
such varied fields of human endeavor 
as chemistry, aerodynamics, radioelec- 
tronics, medicine, and even such social 
and academic subjects as the teaching 
of languages and the use and control of 
mass psychological reactions. 
Mankind, still groggy from the or- 
deal of beating the Axis into submis- 
sion, can look forward to numerous re- 
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wards or dividends from the war ef- 
fort, in the form of practical applica- 
tion of many of these discoveries and 
contributions. Penicillin, various com- 
pounds of sulfa, a host of new syn- 
thetic methods for mass production of 
previously known drugs—these in time 
may well save and prolong more lives 
than ever were lost in the great conflict, 
staggering though that total may be. 
Even such an humble item as an insec- 
ticide, through the introduction of 
newly discovered DDT, promises to 
banish’ fleas, mosquitoes, and other 
pests and to knock out the Japanese 
beetle as effectively as the Japanese 
empire has been knocked out. 

SEPT. 13, 1945 
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r is quite probable that the peacetime 
application of these marvelous dis- 
coveries will leave more of a mark on 
public utility services than upon indus- 
try in general. We need only mention 
the possible effect of the jet propulsion 
plane and helicopter on future passen- 
ger transportation. Mail and parcel 
transport may be affected by the possi- 
bilities of the V-1 and V-2 bombs, by 
which the Germans were able to send 
tons of material hurtling through the 
air, hundreds of miles, to destinations 
pretty well controlled, within a few 
minutes. If the Signal Corps can lay 
telephone wire at the rate of two miles 
a minute by airplane or “bazooka,” 
telephone and telegraph companies may 
some day be using a similar technique 
to span desolate areas for communica- 
tions. 

The floating power barges for gen- 
erating electricity at a beachhead, suffi- 
cient to serve entire cities, may find 
their place in a peacetime America with 
increasing demand for electric power 
and a capacity periodically unstabilized 
by drought, flood, and other temporary 
conditions. Radiotelephone, of course, 
has already invaded the locomotive en- 
gineer’s cab and threatens to make an 
early entry into passenger automobiles, 
trucks, train coaches, boats, etc. Tele- 
vision, FM radio, and facsimile will in- 
herit much from American discoveries 
and improvements in radar and surpris- 
ing German developments in the field 
of infrared beam communication. 

The natural gas industry may well 
inherit Big-Inch and Little-Inch pipe 
lines, which rapidly spanned the coun- 
try for emergency war transport of 
gasoline. It also may inherit an unex- 
pected customer in the form of carbon 
black by-product production, if the 
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policy of peacetime America is to con. 
tinue large-scale production of syn- 
thetic tires and other synthetic rubber 
goods. 


ye it is the earth-shaking possibili- 
ties revealed in the use of the 
atomic bomb which—from the stand- 
point of public utilities and industry 
generally — dwarf other war-inspired 
discoveries and inventions to merely in- 
teresting background. It was President 
Truman himself, in the very first offi- 
cial announcement about the atomic 
bombing of Hiroshima, who referred 
to the fair possibility that ways and 
means would be found for peacetime 
application of atomic energy for the 
betterment of mankind. 

Elsewhere in this issue of Pustic 
UTILITIES FORTNIGHTLY (post, page 
386), there are collected, in digest 
form, a group of representative specu- 
lations by leading scientists and others 
pertaining to the possible commercial 
usage of atomic energy. 

It is noteworthy that only one lead- 
ing scientist and only one leading pub- 
lic figure out of those whose views are 
collected express any positive doubt 
about the eventual use of atomic energy 
for public utility service. Others are 
generally agreed that sooner or later 
such peacetime development for atomic 
energy release will come to pass. Esti- 
mates of time vary widely, from a few 
years to another generation. 

Dr. Robert A. Millikan, Nobel prize- 
winning scientist and certainly wel 
qualified to speak with authority about 
atomic developments, is quoted by an 
Associated Press dispatch from Pas 
dena, California, on August 10, 1945, 
as doubting that atomic energy wil 
have any effect “now or in the future 
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upon the power industry.” Paul J. 
Raver, Bonneville Power Adminis- 
trator, is quoted by The (Portiand) 
Oregonian of August 9th as stating: 
“The Northwest need have no fear that 
its great power-producing installations 
will become obsolete through the de- 
velopment of atomic power.” 


tom from a minority of such dis- 
sent, however, the consensus of 
expert opinion seems to be pretty sure 
that the release of atomic energy will 
eventually affect not only the electric 
power industry but all public utilities 
ad a good many industries based on 
the production and use of primary 
fuels. One might facetiously say that 
the atom is here to stay and is not a 
mere passing fad. 

Indeed, speculations about the effect 
of atom splitting on public utilities pre- 
eded the advent of the atomic bomb 
by a number of years. On April 18, 
1940, there was held in Washington, 
D. C., a round-table discussion spon- 


sored by the Savings Bank Journal, 
with the topic “Exploring the Public 
Utility Outlook,” attended by United 
States Senators and leading industrial 
and financial executives. 

On the agenda appeared the follow- 
ing question: “If the recent discovery 
of a means of releasing atomic energy 
is eventually applied to power produc- 
tion, how will the private utility indus- 
try be affected?” 


OHN J. O’NEILL, science editor of 
J the New York Herald Tribune, 
was invited to supply the answer to this 
question and the paper which he read 
in doing so was printed in the Savings 
Bank Journal of May, 1940. An edi- 
torial introduction to Mr. O’Neill’s ar- 
ticle stated that his answer to the ques- 
tion had “aroused great interest and 
speculation,” and went on to say: 


Splitting the Uranium 235 atom . . . opens 
up an entirely new world of power pos- 
sibilities which, within a comparatively few 
years, will be ready for wide application to 
present methods of production, replacing 
existing units of power energy, and bringing 


e 


Seven Suggestions for Utilities in Preparing for the 
Coming Atomic Age 


1, ELEctRIc power utilities should stress the need for heavy and more adequate 
wiring in anticipation of greater loads. 

2. Om and gas companies should collaborate with governmental authorities in 
working out a sane and realistic conservation policy. 

3. Excise taxes which discourage the unit consumption of any utility service, 
especially electric energy, ought to be removed as a barrier against the 


abundant use of the new energy. 


4. For transportation and communication services, there remains much to be 
done by way of research to insure that atomic energy helps and does not 


hinder their operations. 


5. ELectric power utilities, in view of the terrific possibilities of atomic en- 
ergy, should seek and insist upon a concordat with the Federal govern- 
ment to end the wasteful duplication and economic confusion now 


marring their relations. 


6. THE public utilities and industry in general should assist and codperate with 
labor, religious, educational, and other groups to insure social readjust- 
ment of the masses to the atomic age. 

7. Tue public relations of our American system of free private enterprise 
should not be neglected in working out further atomic developments. 
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about fundamental changes so drastic and 
startling as to profoundly affect the economic 
foundations of industries and governments. 


Mr, O’Neill explained, in discussing 
the implications of atomic energy, that 
not only would the coal and oil indus- 
tries be wiped out, but that even the 
railroads would be severely affected, 
since they now depend on coal for one- 
third of their revenue freight. And far 
beyond this would reach the conse- 
quences of the new discovery, for “if 
a process could be developed to operate 
as a chain reaction so that it would be- 
come self-perpetuating, a means would 
then be available for generating elec- 
tricity without the use of rotating ma- 
chinery, steam turbines, or boilers.” 
Hence the industries supplying such 
machinery would also be wiped out. 
“The public utilities,” said Mr. O’Neill, 
“therefore, face a situation which is of 
far greater magnitude than that which 
is involved in consideration of the 
uranium atomic power process.” 

But the implications of atomic 
energy go further than this, for the 
public utilities. They are indeed con- 
cerned for their very lives. It is not 
merely a matter of a new and cheaper 
source of power at the generating sta- 
tions, the distribution remaining unaf- 
fected. It must be remembered that we 
are here dealing with totally new con- 
ceptions, which have no relation to all 
other forms of energy. It does not fol- 
low of necessity that the old familiar 
forms of energy would be needed, or 
the existing organizations for distribu- 
tion. The possibilities must be faced. 
There exists the possibility of the de- 
velopment of an insignificant little de- 
vice which would produce, in the home 
or in the factory, all the power re- 
quired for any purpose whatever. 
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The public utility industries (as 
presently organized and’ conducted), 
with the possible exception of the tele. 
phone, under such circumstances coul 
be wiped out. 


N® is this all. In The Saturdg 


1940, there appeared an article by Wit 
liam L. Laurence, entitled “The Aton 
Gives Up,” in which the magnitude o 
this new energy was graphically por. 
trayed. It was stated therein that one 
pound of U-235 would have the ex 
plosive power of 15,000 tons of TNT, 
What this means may perhaps be bet 
ter realized by imagining a train of 30 
cars, each car holding 50 tons of TNT, 
Against that, set a handful of U-235. 

It is much too early, of course, to do 
anything more than speculate about 
what form a commercial application o 
atomic energy release would take. 
President Truman’s expected recom- 
mendation to Congress, however, for 
setting up a government board for 
close control of atomic development, 
research, and experiments would seem 
to indicate that the United States gov- 
ernment and probably any other gov- 
ernment which can get its hands on the 
secret of atomic control is going to be 
mighty slow about putting it into the 
hands of the individual consumer ot 
home owner. 

Thus, while it might be entirely 
within the realm of speculation to con- 
ceive of homes of the future equipped 
with miniature-size devices for cook 
ing, heating, lighting, cooling, and just 
about every other household service— 
including washing the baby—it is cleat 
that there are political as well as tec 
nological barriers to be hurdled before 
this dynamic power is ever placed into 
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Artist’s Conception of an Atomic-driven Locomotive 


ourtesy, PM 


Drawing by John Rogers 


atomic-powered railroad engine would be essentially a steam turbine locomotive with U-235 
ving as a heat-producing fuel inside the boiler. The boiler would not differ greatly from 
ordinary boilers; the steam turbine would be of customary type. 





e hands of the individual citizens. As 

Rear Admiral William R. Purnell, 
anking naval expert in charge of the 
ttomic bomb project, stated with ex- 
eptional restraint in Honolulu on Au- 
bust 18th, ““The day of using a thumb- 
ail-size gadget that will let you for- 
eet about gasoline forever will not 
ome next week.” 


T is far more likely that the first re- 

lease of atomic energy into channels 
Mf normal public service will take the 
orm of utilizing existing electric trans- 
hission and distribution facilities and 
merely displacing the existing tech- 
hque of generating electricity from 
boal or water power. Such was the well- 
onsidered view taken by Charles W. 
‘ellogg, president of the Edison Elec- 
ric Institute, in a statement to the press 
ollowing the Hiroshima raid. He 
id: “Adaptation of atomic power 
ould cause no change in the trans- 
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mission and distribution facilities of 
electric companies, in which the indus- 
try has two-thirds of its investments.” 
This would not only afford an op- 
portunity for gradual transition into 
the new atomic age, but also provide 
a much-needed safety factor against 
the abuse and tragic destruction which 
might follow in the wake of indis- 
criminate, wide-scale releasing of 
atomic controls in the hands of the pub- 
lic. Even so, there would seem to be 
good reasons for believing that at least 
some existing power installations (in- 
cluding government facilities of the 
Northwest) might well fall under the 
shadow of obsolescence before their 
normal life expectancy has expired. 
Hydro power dams are built, after all, 
with the expectation that they will last 
a century or more. Amortization is 
commonly predicated on an expectancy 
of revenue-producing operations for 
fifty years, and even longer. 
SEPT. 13, 1945 
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But it would seem to take a pretty 
brave prophet who would say, in the 
light of what is known today about 
atomic energy, that fifty years or more 
in the future we will find it profitable 
and useful to make electricity from coal 
or falling water. 


george; the most hopeful and cer- 
tainly a more cautious attitude for 
the electric industry and Federal power 
authorities to take would be that there 
will be no change for the next decade 
and that for the following decade, or 
possibly two decades, the time lag of 
technology substitution will provide a 
sufficiently graceful period of transi- 
tion for the amortization of existing 
investment in electric generating facili- 
ties in good order. 

Industrial history is replete with 
somewhat anachronistic paradoxes, 
such as the old illuminating gas mantle 
which was discovered by Carl von 
Welsbach some seven years after 
Edison discovered the principle of the 
incandescent electric bulb. Because of 
the obvious superiority and conven- 
ience of electrical illumination, both 
gas and electric utility men realized that 
the gas mantle was doomed to eventual 
extinction before it was even born. Yet, 
because gas mains were already in 
place, while the electric industry was 
still in the primitive state in the gay 
nineties, the gas mantle was promoted, 
reached a peak, and quietly declined, as 
was foreseen, during the second decade 
of the twentieth century. It provided 
better illumination for a generation 
which otherwise would have kerosene 
lamps; and hence was temporarily a 
social benefit as well as being com- 
mercially profitable. In the same way, 
even with such a new and drastic source 
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of energy as conversion of Uranij 
235, there might be a time lag which 
would minimize the impact of ind 
trial realignment. 

And, after all, industrial leadership 
can hardly plead surprise, despite the 
breath-taking consequences revealed in 
the glaring light of the Hiroshima 
holocaust. It was in 1905 that Profes 
sor Albert Einstein first predicted the 
principles of matter transformed into 
radiated energy and outlined the 
mathematical formula for determining 
the amount of energy so released with 
relation to the mass of the matter af. 
fected. In 1918, Lord Rutherford spli 
the nitrogen atom. It was in 1932 that 
Sir James Chadwick discovered the 
neutron, and it was in 1939 that suc 
cessful laboratory experiments 
various countries indicated the even 
tual practicability of atomic fissio 
with relation to the element known as 
Uranium 235. 


7 is beyond the scope of this non 
technical article even to guess about 
how soon practical control of atomi¢ 
energy release will be made available 
for public service. But, assuming tha 
it could happen roughly within thre 
decades, it is certainly none too soo 
for public regulators, company execu 
tives, and investors. in public utility 
service to consider how best the utili 

industries—all of them—can put thei 
houses in order for the coming atomi¢ 
age. 

This is perhaps even more important 
from the standpoint of the gas indus 
try than it is for the electric power 
dustry. For if atomic energy threatens 
to transform and revolutionize the en 
tire technique of electric gener 
by the same token it threatens the 
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tual elimination of primary fuel serv- 
ice, such as gas, altogether. This was 
dearly recognized immediately after 
the Japanese bombings by such a prac- 
tical industrial spokesman as John A. 
Ferguson, director of the Independent 
Natural Gas Association, who said : “If 
science continues to make the progress 
m the use of the atom in generating 
power that it has made in recent years, 
itis not impossible that natural gas, 
dong with gasoline, coal, electricity, 
ad all forms of power generation, 
ould become obsolete before the 
present known reserves of any of the 
depletable resources are utilized. . . . 
In the light of developments, any ef- 
fort to convince the F PC that natural 
gas markets should be restricted in any 
way would appear foolish.” 

This does not mean that the cautious 
man should rush to his broker and get 
grid of any securities he might hold in 
oil or gas or coal companies, On the 
contrary, it is quite possible that a more 
realistic evaluation of the liquidation 
possibilities of these fuel reserves 
might well result in even more profit- 
able operations for the next thirty years 
more. Note also that the tentative 
@mtansitional period of three decades 
suggested here is simply a minimum 
ithin which there is likely to be a 


visible shift in terms of practical, 
everyday public utility technology, 
reflecting “atomic conversion,” if we 
might coin a phrase. The transitional 
period might well take longer—much 
longer. 


B” those faced with responsibility 
for liquidating investments or re- 
serves which might otherwise become 
obsolete would probably do well not to 
lan on an extended “Indian summer” 
for prevailing commercial technology. 
We must not overlook the fact, of 
course, that science is discovering more 
and more valuable by-products of oil, 
gas, and coal with each passing year. It 
is not at all inconceivable that the fu- 
ture may witness the gradual transition 
of the oil, gas, and coal industries from 
the production of ordinary fuel to be- 
come a most important constituent of 
an over-all chemical by-product reserve 
which might itself eventually yield up 
new sources of atomic energy. 

Dr. Waldemar Kaempffert, well- 
known scientific writer, in The New 
York Times Magazine of August 19th, 
states : 


Suppose that problem will be solved. At 
first exploding atoms under control will take 
the place of fuel. For many a year there 
will be no other change in power plant ma- 
chinery. Look about you fifty years hence 
and you will still see high-tension lines on 
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the principles of matter transformed into radiated energy and 


q “It was in 1905 that Professor Albert Einstein first predicted 


outlined the mathematical formula for determining the 


amount of energy so released with relation to the mass of 
the matter affected. In 1918, Lord Rutherford split the 
nitrogen atom. It was in 1932 that Sir James Chadwick dis- 
covered the neutron, and it was in 1939 that successful labora- 
tory experiments in various countries indicated the eventual 
practicability of atomic fission with relation to the element 
known as Uranium 235.” 


355 


SEPT, 13, 1945 





PUBLIC UTILITIES FORTNIGHTLY 


steel towers, steam turbines, coffee percola- 
tors, washing machines and toasters, trolley 
cars, and railway trains. Naturally, they 
will be improvements on ours, but the im- 
provements will have come without benefit 
of exploding radium. Expect no revolution. 
Everything but the firebox of a boiler plant 
will be much the same in principle. Remem- 
ber that in these first fifty years we shall 
still utilize heat as at’ present, and that in 
the beginning we can do no more than sub- 
stitute for the familiar mode of generating 
energy by burning fuel the new mode based 
on the partial annihilation of uranium or 
some other form of not too expensive ra- 
dioactive matter. 

What, then, will be the fate of the coal 
and oil companies? The substitution of 
atomic heat for the heat of burning coal and 
oil will be no economic calamity. There are 
still about 20,000,000 horses and other draft 
animals in this country, and these are bought 
and sold at good prices despite all the loco- 
motives, trucks, and tractors that have been 
introduced. 


HAT steps, then, might public 

utilities take or plan in order to 
put their houses in order for the atomic 
age? After checking with some ex- 
perts, as well as practical business op- 
erators, this writer has collected seven 
general suggestions which might prove 
of specific value to public utility indus- 
tries in preparing for the atomic age. 


I. Evecrric power utilities should 

stress the need for heavy and more 
adequate wiring in anticipation of 
greater loads. It is no secret that the 
vast majority of American homes and 
even factories and commercial estab- 
lishments are not adequately wired. In 
addition to this, public utilities them- 
selves have an opportunity, in the 
process of catching up with deferred 
maintenance (accumulated during the 
war), of constructing much heavier 
transmission and distribution facilities. 
It is not too soon for electric utility men 
to start thinking about the time, even- 
tually, when their wires may be called 
upon to carry into homes virtually 
all the public utility services required 
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except water and the telephone. (An 
we can’t be too sure about the tel 
phone.) In other words, assuming thz 
atomic energy may, within this prese 
generation, provide a dirt-cheap soura 
of energy without depleting any wast 
ing natural resource, it is only logics 
to suppose that, under such conditio 
the electric utility service may be calle 
upon to take over, in addition to light 
ing and light household appliances, th 
heavy heating and _ air-conditionin 
load, cooking, etc. 

The electric power industry itself i 
already sensitive to present conditio 
of inadequate wiring, without eve 
considering the vast load possibilitie 
suggested by atomic energy release i 
future years. Chairman B. F. Har 
tenstein of the Edison Electric Insti 
tute Wiring Committee stressed, in 
report published in the Edison Electri 
Institute Bulletin for July, 1945, th 
need for selling “Mr. and Mrs. Joht 
Q. Public” on the need for adequat 
wiring. Companies may also have t 
sell themselves on the need for ade 
quate planning for future load in dis 
tribution and secondary expansion and 
replacement. Instead of a goal of 3 
2,000-kilowatt-hours-a-year _nationa 
residential consumer average, it migh 
not be out of line to raise the indust 
sights to a goal of 5,000 kilowatt hours 
a year, as suggested editorially by thé 
Electrical W orld a couple of years ago 
And even 5,000 kilowatt hours a yeai 
might be only a small fraction of th¢ 
eventual load possibilities with propor 
tionate increases for industrial and 
commercial customers. 


2, Oi and gas companies shoul 
collaborate with governmental a 
thorities in working out a sane ano 
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Valuable By-products of Oil, Gas, and Coal 


“ .. science is discovering more and more valuable by-products of oil, 

gas, and coal with each passing year. It is not at all inconceivable that the 

future may witness the gradual transition of the oil, gas, and coal indus- 

tries from the production of ordinary fuel to become a most important 

constituent of an over-all chemical by-product reserve which might it- 
self eventually yield up new sources of atomic energy.” 





realistic conservation policy. The Fed- 
eral Power Commission on September 
I8th is scheduled to open its long- 
awaited investigation into the natural 
gas industry, with emphasis on con- 
servation, utilization, and transporta- 
tion of that resource. It is to be hoped 
that the FPC, in collaboration with 
sate regulators and industrial rep- 
resentatives, will not deal in too 
avalier a fashion with the possibilities 
of eventual atomic energy displacement 
of natural gas as a primary fuel. The 
Kansas Corporation Commission pro- 
phetically summed up the situation 
quite succinctly in a report to the Fed- 
eral Power Commission last Novem- 
ber, in which it stated in part that too 
tigid conservation would be as bad as 
waste because of “the possible devel- 
opment of means to make possible 
utilization of atomic energy. We are 
hot prepared to advocate that grave 
concern be now exercised over the con- 
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servation of gas for use one hundred 
years from now, or even fifty years 
from now. Proper utilization of that 
commodity for ten, fifteen, or even 
twenty-five years probably would be an 
adequate consideration.” 

What is needed, after all, is simply 
a realization that a sound conservation 
policy is nothing more nor less than a 
sound utilization policy. Divorcing 
conservation from practical considera- 
tions simply leads to a futile and sterile 
state of suspended animation. King 
Tut’s tomb is an example of almost 
perfect conservation divorced from 
utilization. So are the Pyramid of 
Cheops and other vain monolithic 
monuments to futility. 


Excise tares which discourage 

© the unit consumption of any 
utility service, especially electric 
energy, ought to be removed as a bar- 
rier against the abundant use of the 
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new energy. Taxation of utilities has 
always been especially tempting to the 
politician because utility service pre- 
sents an ideal medium of collection 
and, to some extent, painless extraction 
of tax revenues from the public. It 
could, in the atomic age, however, be- 
come a most reactionary bottleneck, 
hampering the unrestrained benefits 
which mankind might enjoy from the 
newly discovered source of cosmic 
energy. What would it profit the 
world if atomic energy were as cheap 
as salt water at the seashore, if the 
blighting hand of the tax collector in- 
tervened between the source of the un- 
limited power and the delivery end in 
the factories of industry and the con- 
sumers’ homes? 

This is not to suggest, of course, that 
intermediary utility services should 
escape taxation, but rather that such 
taxation should be placed upon a fair 
basis, unrelated to the actual number 
of service units rendered and, if pos- 
sible, devised in such a way as to en- 
courage the growth of public service. 


For transportation and com- 

© munication services, there re- 
mains much to be done by way of re- 
search to insure that atomic energy 
helps and does not hinder their opera- 
tions. As suggested earlier in this 
article, atomic energy, coupled with the 
discovery of jet propulsion and rocket 
missiles, promises to change completely 
the technique of both passenger and 
freight transportation in the future. 
With transport by air getting cheaper 
and more efficient, it is a serious ques- 
tion whether Congress should ever give 
thought to making vast expenditures 
for developing new inland waterways. 
The controversial St. Lawrence sea- 
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way may become obsolete before it js 
even authorized. Canals and even har. 
bor facilities, which a decade hence 
might be laughed at as memorials to 
congressional shortsightedness, de. 
serve careful scrutiny from the stand- 
point of transport economics of the fu- 
ture. 

Railroads and local transit compa- 
nies would be well advised to take steps 
without delay towards extensive re- 
search on possible repercussions in 
their field from such drastic transport 
innovations. Not only will air transport 
be vastly expanded in the future, but 
it will change the face of our country- 
side and our cities, spreading them out 
and relocating them in a manner which 
will be a challenge to the best planning 
brains of the transport industries. 

The communications utilities will be 
faced by a host of varied problems. 
Quite likely, the process of atomic en- 
ergy release will complicate radio re- 
ception. It might drive much traffic now 
moving through the air to land wire or 
buried wire facilities, such as coaxial 
cable. 

Inductive interference from the 
vast increase in the numbers of radio- 
active emanations and resulting electric 
energy is probably already a subject of 
serious research in the usually alert 
telephone industry laboratories. Added 
to this, of course, will be the increase 
in communication requirements of a 
world population with more time on its 
hands and greatly increased travel. 


ELECTRIC power utilities, in view 

© of the terrific possibilities of atom- 

ic energy, should seek and insist upon 
concordat with the Federal govern- 
ment to end the wasteful duplication 
and economic confusion now marring 
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their relations. President Truman is 
expected to ask that Congress legislate 
a system of strict government control 
and regulation for atomic develop- 


ments. 

But it should be regulation and 
not operation. It is not necessary that 
our Federal government should insist 
on direct government ownership and 
operation of every possible future use 
of atomic energy. Such a policy would 
launch the government into every in- 
dustry requiring the use of atomic en- 
ergy for its own production purposes. 
And, since, in the passing years, that 
might come to mean most important 
industrial lines, it would follow that 
our American system of free private 
enterprise would disappear. 

More in keeping with the Ameri- 
can tradition of private enterprise 
would be the formulation of some li- 
censing system under which the gov- 
ernment could control the conditions 
and terms by which private industrial 
organizations make use of atomic en- 
ergy technique. The hydroelectric li- 
censing system engendered in the Fed- 
eral Power Act is a likely model for 
such legislation. 

Furthermore, it is not too early for 
the business-managed electric power 
industry to see that no discrimination 
against private enterprise is written 
into such new legislation. Still fur- 
ther, with existing techniques for elec- 


tric generation faced with eventual 
obsolescence, it would seem that the 
time has come for both private indus- 
try and the Federal government to 
cease the stupid competitive warfare 
that has been going on over the past 
ten years and which has cost consum- 
ers and investors millions of dollars in 
terms of wasteful duplication of facili- 
ties, propaganda effort, and what not. 
Promise of atomic energy should pro- 
vide an opportunity for reaching a 
concordat along these lines—an agree- 
ment that will strictly limit private in- 
dustry’s benefits to fair and reasonable 
terms and return the government to 
the position of umpire instead of both 
umpire and a player on a competitive 
team. 

Finally, the Federal government it- 
self should obviously reéxamine its 
own public works policies in the light 
of atomic energy prospects. It may 
well be—as Dr. Raver, head of Bonne- 
ville Administration, said—that atom 
splitting will not write off the Federal 
government’s investment in power fa- 
cilities in the Northwest. If we take 
into account the splendid wartime serv- 
ice of these Federal power projects, es- 
pecially in the development of the 
atomic bomb itself, we might even say 
that the investment has already paid 
out. 

But it would be flying in the face of 
common sense for Congress to con- 


e 


to the politician because utility service presents an ideal 


q “TAXATION of utilities has always been especially tempting 


medium of collection and, to some extent, painless extraction 
of tax revenues from the public. It could, in the atomic age, 
however, become a most reactionary bottleneck, hampering 
the unrestrained benefits which mankind might enjoy from 
the newly discovered source of cosmic energy.” 
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*... atomic energy, coupled with the discovery of jet propul- 
C:. and rocket missiles, promises to change completely the 
technique of both passenger and freight transportation in the 
future. With transport by air getting cheaper and more effi- 
cient, it is a serious question whether Congress should ever 
give thought to making vast expenditures for developing new 


inland waterways.” 


sider appropriations for new mono- 
lithic structures advanced under the 
protective coloration of “multipurpose 
projects” without giving serious 
thought to the possible obsolescence of 
hydroelectric generation. 


THE public utilities and industry 
ein general should assist and codp- 
erate with labor, religious, educational, 
and other groups to insure social re- 
adjustment of the masses to the atomic 
age. It is not too farfetched to visual- 
ize the upheaval in terms of social con- 
duct which can come, even over a grad- 
ual period, if atomic energy releases 
man, in large part, from his biblical 
burden of earning his bread by the 
sweat of his brow. Properly distrib- 
uted, the work-week of a mass popula- 
tion fully utilizing atomic energy could 
be as low as eight hours a week per 
person, instead of forty hours a week, 
the present statutory maximum. 

That will take time, of course; but 
one immediately wonders how the hu- 
man race will utilize such a tremendous 
dividend of leisure time. What will it 
do with itself? How can its energy be 
directed towards constructive, educa- 
tional, or at least peaceful pursuits? 
How can the old maxim of the devil 
finding use for idle hands be dis- 
credited? In short, how can the human 
race be prevented from destroying it- 
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self in sheer boredom—like the fabled 
annihilation of the Kilkenny ats? 
Readers may smile at the mere mention 
of such possibilities, but the statistics 
indicate that the atom will bring much 
leisure to the individual citizens. There 
is undoubtedly a responsibility for so- 
cial engineering on a scale never be. 
fore visualized —a_ responsibility in 
which industry as well as other leader- 
ship groups must share. 


THE public relations of our Amer- 
© ican system of free private enter- 
prise should not be neglected in work- 
ing out further atomic developments. 
Although the atomic bomb was per- 
fected by experts operating under gov- 
ernment sponsorship, it was the prod- 
uct of a collection of individual scien- 
tists and industrial technicians. Pri- 
vate industry, in its own self-defense, 
should not fail to keep the American 
public reminded of that fact. 

There is much talk about govert- 
ment secrecy and necessity for govern- 
ment control, and a good many other 
angles which would indicate that the 
government has the sole responsibility 
for atomic development. 

This has not been the case and should 
not be the case in the future. The direc- 
tion of world politics is now to the left. 
The United States remains an island 
of free private enterprise. It has an op- 
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portunity, through just such success- 
ful developments as splitting the atom, 
to demonstrate the soundness of our 
system. If it does, the world may some 
day return and join us once more in a 
series of peace-loving democracies. 
The public relations task required to 
keep these facts before the public can- 
not be overemphasized. The time to 
start such effort is now, and to practice 
it continuously from now on. 


AK The New York Times expert, Dr. 
Waldemar Kaempffert, states, 
the point to be kept in mind is that our 


entire present-day level of civilized 
culture has been created by scientific 
use of energy and fostered, for the 
most part, by private enterprise in free 
countries. Up to the present we have 
been generating and utilizing energy in 
a crude way. A new era begins, para- 
doxically, with bombing and destruc- 
tion. But it takes its place in a parade 
of earlier discoveries: The steam en- 
gine, internal combustion engine, and 
even the gas turbine are likely to seem 
as primitive to our descendants of the 
remote future as the inventions of 
savages seem to us. 





Congressmen Sense Danger 


CCORDING to THE INDUSTRIAL News Review, Hatton W. 
Sumners, chairman of the House Judiciary Committee, 
in commenting on the recent bill declaring a 3-year moratorium 
on a Supreme Court decision classifying insurance as interstate 
commerce, made the following statement: “There is something 
far more important involved than insurance. This shifting of 
governmental power away from the states to the Federal or- 
ganization is an increasing threat against our democratic system 
of government. Federal organization cannot handle all of this 
business except by bureaucratic control. It is very fortunate for 
us that there ts now considerable sentiment in this country that 
if we are to preserve free government, responsibilities of general 
government must be established, and remain, in the states.” 
The News Review commented that “Maybe some day this 
sentiment will demand that government curb its own monopo- 
listic enterprises—the Federal tax-exempt hydroelectric power 
projects which are slowly destroying tax-paying electric com- 
panies in every section of the country, and which in themselves 
are becoming a threat to state sovereignty.” 
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The Demobilization of 
Wartime Utility Controls 


After discussing the outlook for power, gas, water, 

communications, steam heat, fuel supply, the author 

pays a fine tribute to the good job that has been done 

during the war by the operating utilities throughout 
the nation. 


By EDWARD FALCK 
DIRECTOR, OFFICE OF WAR UTILITIES 


HE Office of War Utilities of the 

War Production Board has an- 

nounced that it will go out of ex- 
istence on September 30, 1945, and 
that remaining WPB controls over op- 
erating utilities would, for all practical 
purposes, end as of that date. This an- 
nouncement, in effect, fulfills a forecast 
made earlier by this writer to the effect 
that such restrictions on public utilities 
would be removed as soon as victory 
on the war fronts and the supply situa- 
tion on the home front permitted such 
action. 

In an article which appeared in the 
July 6, 1944, issue’ of Pustic Uriu- 
TIES FORTNIGHTLY on the subject of 
“Mobilizing the Utilities for War,” 
I stated that the Office of War 
Utilities had no desire to regulate in- 
dustry permanently, that on the con- 


1Vol. XXXIV, No. 1, p. 3. 
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trary the Office of War Utilities would 
relax wartime controls just as soon as 
the need for them disappeared. In line 
with this policy the Office of War 
Utilities took prompt and decisive steps 
shortly following VE-Day to convert 
its operations from the requirements 
of the two-front to the one-front war. 
First, it revoked outright some 13 or- 
ders which had previously been neces- 
sary to restrict the installation of vari- 
ous types of utility facilities and to 
limit the production and distribution of 
utility type equipment. Second, it 
amended three of its basic orders to 
“open-end” utility construction ; that is, 
to permit installation of new facilities 
by power, water, gas, central steam 
heat, and communication utilities with- 
out the necessity of submitting specific 
applications to Washington and receiv- 
ing specific authorizations prior to be- 
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ginning construction. Third, it has 
limited its operations in scheduling the 
production of heavy power equipment 
to the giving of spot assistance where 
necessary to break bottlenecks. 

Recall that in no field of utility 
service have all of the difficulties cre- 
ated by the war been completely over- 
come. But there was no shortage of 
utility service which would have ad- 
versely affected the conduct of all-out 
war against Japan. 


s additional materials and supplies 
become available to the civilian 
economy because of the cumulative ef- 
fect of military cutbacks, the Office of 
War Utilities now drops the rest of its 
wartime controls and winds up its op- 
erations. There were still on the books 
nine important orders administered by 
the Office of War Utilities which, with 
one possible exception, have ended or 
will end on September 30th. These are: 


Utilities Order U-1, maintenance, 
repair, operating supplies, and con- 
struction order for electric, gas, water, 
and central steam heat utilities. 

Utilities Order U-2, preference cate- 
gories for filling demands for new 
telephone service. 

Utilities Order U-3, maintenance, 
repair, operating supplies, and con- 
struction order for telephone industry. 

Utilities Order U-4, maintenance, 
repair, operating supplies, and con- 
struction order for telegraph industry. 

Utilities Order U-7, integration and 
emergency curtailment order for nat- 
ural gas. 

Limitation Order L-94, integration 
and emergency curtailment order for 
electric power. 

Order L-183-a, scheduling order for 
certain electronic equipment. 

Order M-293,: Table 8, scheduling 
order for power equipment. 

Limitation Order L-154, Schedule 
IV, switchgear specifications. 
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Power 


| pina NG and authorized power-gen- 
erating capacity will be adequate 
to meet requirements in every section 
of the country. Projects involving in- 
stallation of nearly two million kilo- 
watts’ additional capacity in 1946-1947 
were authorized and rated by the Office 
of War Utilities in the spring of this 
year. Operating reserves have been 
kept down severely during the war and 
will not have been built up to the levels 
of normal peacetime operation during 
1946. 

Consequently, in some _ areas 
where the margin of reserve capacity 
will remain relatively small until 1947, 
interruptions in supply could result 
from a combination of adverse contin- 
gencies such as an emergency outage 
of a large machine during the period of 
peak-load operation. 

In view of this general supply ade- 
quacy I feel that the situation justified 
the recent revocation of Limitation 
Order L-94. Most utility systems will 
continue to operate their facilities and 
to interchange power with other utili- 
ties so as to achieve the maximum co- 
ordination of power supply even now 
that L-94 is gone. And in an emer- 
gency, even without L-94 on the books, 
he War Production Board could take 
directive action to eliminate nonessen- 
tial uses and to assure the integration 
of specific utility facilities. 


LS peat Order U-1, to end Sep- 
tember 30th, performed three im- 
portant functions for power, gas, 
water, and steam heat utilities: 

1. It provides automatic preference 
rating assistance for maintenance, re- 
pair, and operating supplies, and minor 
capital additions. 
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Telephone Service Applications 


<4 C URRENTLY there are approximately two million unsatisfied ap- 

plications for telephone service in the country. The production 

of communications equipment for civilian use was stopped during 1942, 

1943, and 1°44, for all practical purposes, in order to take care of the 

requirements of the Signal Corps and the other military services for 
radio, radar, and other types of communications equipment.” 





2. It permits construction and in- 
stallation of major capital additions by 
utilities on a nonrated basis without 
specific authorization, except for build- 
ings which must still be authorized on 
application to the Office of War Utili- 
ties. 

3. It restricts the level of inven- 
tories. 


The date for revoking U-1 in its en- 
tirety, in the last analysis, was subject 
to the general War Production Board 
policy on priorities assistance for vari- 
ous essential industries for the procure- 
ment of materials needed for mainte- 
nance, repair, and operating supplies. 
Accordingly, it was decided that Utili- 
ties Order U-1 would be revoked on the 
date announced. The authority for 
utilities to construct and install facili- 
ties without War Production Board re- 
view will continue even after U-1 is 
revoked. The inventory restrictions of 
U-1 can be replaced by the general in- 
ventory regulations applicable to in- 
dustry. 
SEPT. 13, 1945 


Two power equipment orders also 
were dropped — Table 8 of Order 
M-293 and Schedule IV of Order L- 
154. On July 5, 1945, the Office of 
War Utilities amended Table 8 to com- 
pletely remove six items from schedul- 
ing control and generally to exempt all 
other items on the table except oil and 
air circuit breakers and metal-clad 
switchgear. Table 8 has been revoked. 

One of the most important controls 
in the field of electric utilities has been 
war time. On June 23, 1945, the Of- 
fice of War Utilities recommended to 
the chairman of the War Production 
Board, and he in turn formally recom- 
mended to Congress, that war time 
be retained at least until next spring. 

The retention of war time dur- 
ing the forthcoming winter is, how- 
ever, primarily a measure for conserv- 
ing coal and oil rather than power sup- 
ply. Utilities will generally be able to 
take care of the increased power loads 
should war time be repealed. 
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THE DEMOBILIZATION OF WARTIME UTILITY CONTROLS 


Gas 

Benes now to gas utilities, sup- 

plies of both natural and manu- 
factured gas appear to be adequate 
throughout the country to meet load re- 
quirements for the duration of the war 
with Japan except that brief periods of 
service interruption to industrial con- 
sumers in the Appalachian area may be 
expected during extremely cold spells 
next winter. 

The Office of War Utilities has 
taken steps to improve the supply of 
natural gas in the Appalachian area 
next winter. Substantial construction 
projects are under way to increase the 
capacity of the two major pipe lines 
supplying natural gas to the area. This 
construction was given highest priori- 
ties and is proceeding favorably toward 
an expected completion date around 
December Ist. With completion of 
these projects, deliveries of natural gas 
into the Appalachian area will be in- 
creased by about 110,000,000 cubic 
feet per day. This quantity of gas great- 
ly exceeds the amounts moved into the 
area by allocation directives issued by 
the Office of War Utilities under Utili- 
ties Order U-7 during the peak-day 
shortages last January and February. 

Supplementing this construction 
program, the Office of War Utilities 
has by directive provided for sufficient 
deliveries of gas into underground 
storage to make that source of supply 
available to a maximum extent for next 
winter’s loads. .The total supply from 
all sources will greatly exceed anything 
heretofore achieved in the area and 
represents all that could have been done 
to protect war production against cur- 
tailment on peak days. 

The Office of War Utilities planned 
to direct most of the additional natural 
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gas supplies resulting from the new 
construction to the systems in short 
supply in the Appalachian area, provid- 
ing them with the maximum amount of 
gas which their facilities can handle. 
In these circumstances it now appears 
that there will be little need for spot di- 
rective action next winter, and, accord- 
ingly, it was decided to revoke Or- 
der U-7 in its entirety before the be- 
ginning of winter. 


Water 

Co water supply facilities 

throughout the country are ade- 
quate for war purposes and civilian 
needs, although there are several cities 
in the Pacific coast area where recent 
shifts in war-related activities have in- 
creased water demands over and above 
assured supplies. There are, of course, 
and always will be important water 
systems whose supplies could be en- 
dangered by drought, flood, transmis- 
sion line failures, and other emergen- 
cies. 

The water division of the Office 
of War Utilities is working closely 
with the U. S. Public Health Service 
and the U. S. Geological Survey in this 
field. Except for Utilities Order U-1, 
no wartime controls remain which af- 
fect the operation of water facilities. 


Communications 

| areas for long-distance tele- 
phone service and telegraph serv- 

ice were adequate for war production 
and essential civilian needs for the 
possible duration of the Japanese war. 
However, there are not sufficient tele- 
phone facilities to provide telephones 
to all who are now seeking local service. 
Currently there are approximately 
two million unsatisfied applications for 
SEPT. 13, 1945 
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power-generating capacity will 


“EXISTING and authorized 

q be adequate to meet requirements in every section of the 
country. Projects involving installation of nearly two million 
kilowatts additional capacity in 1946-1947 were authorized 
and rated by the Office of War Utilities in the spring of this 
year. Operating reserves have been kept down severely during 
the war and will not have been built up to the levels of normal 
peacetime operation during 1946.” 


telephone service in the country. The 
production of communications equip- 
ment for civilian use was stopped dur- 
ing 1942, 1943, and 1944, for all prac- 
tical purposes, in order to take care of 
the requirements of the Signal Corps 
and the other military services for 
radio, radar, and other types of com- 
munications equipment. 

The Office of War Utilities and the 
principal suppliers of communication 
equipment are working on means for 
increasing production so as to shorten 
the time required to satisfy all demands 
for service. A number of concrete steps 
are being taken, both by the companies 
and by the War Production Board, 
which should help speed the day when 
telephone service is again available to 
all who want it. Pending the time when 
these requirements can be more fully 
met, however, it will be necessary to 
continue some form of control over ap- 
plications for new telephone service. 
This control is now exercised through 
Utilities Order U-2. It may be possible 
at some future date to work out ar- 
rangements for having regulations of 
this kind handled by the state regula- 
tory commissions until the need for it 
disappears. 

Utilities Orders U-3 and U-4, which 
are regulations for the telephone and 
telegraph industries comparable to 
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Utilities Order U-1 in the power, gas, 
and water utilities fields, provided es. 
sentially the same features as Order 
U-1. They were, likewise, revoked as 
of September 30th, in accordance with 
the same policy governing U-1. 


Central Steam Heat 


pera steam heat systems are 
prepared to handle all loads that 
may be imposed on them this winter, 
and construction has now been open- 
ended to permit installation of any ad- 
ditional facilities which they find neces- 
sary. Except for Utilities Order U-l, 
there are no remaining wartime con- 
trols affecting these utilities. 


Fuel Supply 

Re the last three years the Office of 

War Utilities has had full recog- 
nition from Petroleum Administration 
for War and Solid Fuels Administra- 
tion for War of the need to deliver ade- 
quate quantities of both oil and coal for 
utility operations. We feel that the fuel 
agencies will continue in effect their ex- 
isting policies assuring utilities top 
priority in the allocation of fuel sup- 
plies. One of the most difficult aspects 
of this problem is the determination of 
safe stockpile levels. In the case of 
utilities located in areas where deliver- 
ies are uncertain or impossible during 
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THE DEMOBILIZATION OF WARTIME UTILITY CONTROLS 


the winter months because of inter- 
rupted railroad traffic or frozen water- 
ways, these stockpiles must be relative- 
ly large to insure continued utility op- 
erations. Interruption of utility service 
involves so many hazards and basic 
community functions that, notwith- 
standing the increased severity of coal 
and oil shortages, the Office of War 
Utilities takes the position that it is a 
vital war measure to establish fuel re- 
serves for utilities at levels which guar- 
antee uninterrupted utility operations. 


Conclusion 

I" March, 1943, at the peak of its 

activities, the Office of War Utili- 
ties had a staff of 491 employees. By 
July 31, 1945, this staff had been re- 
duced to 213 employees and by the time 
this article is in print, the Office of War 
Utilities will have been reduced still 
further to a maximum of 150 em- 
ployees. Internally there has been con- 
siderable rearrangement and elimina- 
tion of the Office of War Utilities ad- 
ministrative structure to accommodate 
both the reduction in personnel and in 
operations. In July, for instance, the 
primary responsibility for handling 
project applications for installations of 
utility-type equipment by nonutilities 
was returned to the construction bu- 
teau of the War Production Board. 
Similarly, a half dozen of the adminis- 
trative subdivisions within the Office of 
War Utilities have been abolished over 
the last two months. 

Between now and the end of Septem- 
ber it will continue to be necessary to as- 
sure a limited number of priorities for 
urgent short-term needs of all types of 
utilities. Appeals under Utilities Order 
U-2 will continue until the order is re- 
voked. Production of telephone equip- 
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ment must be vigorously pressed and 
there will be need to watch over the 
progress of both the natural gas pipe- 
line expansion projects and the power 
generation expansion program pre- 
viously mentioned. The fuel and con- 
servation branch staff will continue to 
be busy in the interest of utility fuel 
supplies to insure that nothing is done 
that would impair the ability of utilities 
to render service. 


HIS article has been concerned 

with the subject of wartime con- 
trols over utilities rather than with 
their actual operations. But in closing I 
would like to pay tribute to the good 
job that has been done by the operating 
utilities throughout the nation. This 
job, while it has not been widely pub- 
licized, is one of real distinction. The 
power, gas, water, telephone, and tele- 
graph utilities have maintained a high 
quality of service throughout the war. 
They have met every military require- 
ment and every essential civilian need, 
and they have done this without seek- 
ing or receiving special consideration 
from the government. They have kept 
down their requirements for materials 
and equipment to minimum working 
levels ; they have released a substantial 
percentage of their operating and con- 
struction personnel to the armed 
forces and to shipyards, aircraft fac- 
tories, and munitions industries; they 
have succeeded in completing their 
necessary new construction without in- 
terfering with vital military procure- 
ment ; and, above all, they have accom- 
plished the gigantic task of rendering 
service without serious interruptions 
during a period when our entire econ- 
omy suffered from serious shortages in 
basic materials and man power. 
SEPT. 13, 1945 





Crusaders Need Light on 
Cheap Power Results 


Experience has demonstrated, in the opinion of the 

author, that the cost of electricity is well down the 

list among site selection factors affecting the average 
manufactory. 


By ERNEST CLIFFORD POTTS 


, | \ HERE is considerable loose think- 
ing concerning the potency of 
low electric rates in attracting in- 

dustries. Persons connected with the 
power industry know that the cost of 
electricity is well down the list among 
site-selection factors affecting the aver- 
age manufactory. They know that 
cheap electric energy is a major con- 
sideration with no more than a small 
minority of industrial concerns. Some 
specialities, such as electrometallurgi- 
cal industries, are so affected. But even 
with these few concerns a differential 
between “cheap” and “very cheap” en- 
ergy is an attraction quite commonly 
outweighed by other factors. 

Leaders in the power utility field 
know these facts. The general public 
does not know them and a few sectors 
of it have been learning the hard way. 
Proponents of vast new public power 
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projects often do not know the facts 
cited, or at least perform as though 
they do not. They advance their cause 
by exaggerating the potency of cheap 
electricity as a magnet for industrial 
enterprises. Owing to obvious causes, 
chief among them a declining level of 
rates, there is far less truth in their 
theory now than there was a few years 
ago. The error of these cheap power 
apostles is readily demonstrable, par- 
ticularly in the Pacific Northwest, 
where contrasting conditions stand 
forth. 

The Pacific Northwest, as is wel 
known, has a large amount of cheap 
power which is widely distributed. It 
has a handful of situations in which 
untaxed or lightly taxed power is avail- 
able at especially low rates. Were the 
public ownership crusaders correct 1 
their claims, the attractiveness of power 
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at these sources would be evidenced in 
two ways. One evidence would be the 
substantial number of industrial con- 
cerns which would cluster around the 
power - vending agency. The other 
manifestation would be the certainty 
with which those few ‘manufactories 
benefiting materially from the cheap- 
est possible power would locate where 
such power could be had. 

It can be said with finality that 
cdaims of the backers of subsidized 
electric power do not work out, with 
either of the results just noted. Com- 
munities led to build high hopes of 
booms to grow out of low-rate energy 
have found themselves terribly let 
down, as we shall see. 


| pele co PoweER ADMINISTRA- 
tion from the first has had for any 
industries locating within close proxim- 
ity to Bonneville or Grand Coulee dams 
the particularly low, bus-bar rate of 
$14.50 per kilowatt year, some 17 per 
cent lower than the more general rate 
of $17.50 per kilowatt year. To date, 
six years after sale of Bonneville power 
was started, no major industry has 
come forward to take advantage of this 
particularly low rate on a definitely per- 
manent basis. There were hectic flur- 
ries in real estate near Bonneville dam 
in particular, because a grand rush of 
industry managements to obtain dam 
site locations was anticipated. 
Stevenson, Washington, is one of 
two incorporated cities within the 
low-rate 15-mile zone at Bonneville 
dam. Stevenson’s citizens confidently 
expected a boom. Its business leaders 
have been disillusioned and bitterly dis- 
appointed that their city has not at- 
tracted a number of new industrial 
plants. None has chosen to locate at, 


or near, Stevenson in order to obtain 
the cheapest blocks of power available 
in the United States. 


AX question regarding the disillu- 
sionment is dissipated by an as- 
tonishing resolution adopted recently 
by the Stevenson Chamber of Com- 
merce, The resolution, excluding pre- 
liminary clauses, reads as follows: 


RESOLVED: That as residents of the 
Columbia valley, we can testify that 
any employment (postwar or other- 
wise) which may be expected as a di- 
rect result of such an investment of 
hundreds of millions of dollars of 
public money has not been justified at 
Bonneville or Grand Coulee; 

Be It FurTHER RESOLVED: That we 
affirm our confidence in the Depart- 
ment of the Interior, the Department 
of Agriculture, and kindred agencies 
to provide all the assistance needed in 
the enlargement of facilities to create 
a maximum of jobs, irrigate a suffi- 
cient number of acres, and power all 
the industry which the country can 
legitimately support without the crea- 
tion of other agencies to wrest all con- 
trol from the above named, setting up 
the area to be dominated by a board 
appointed by the President of the 
United States without consultation or 
reference to the area so dominated or 
to its own ideas of development; that 
we believe the plan to form a Colum- 
bia Valley Authority based on the effi- 
ciency and results obtained in the Ten- 
nessee valley area is only another step 
to concentrate authority in Washing- 
ton, D. C., and we believe if the citi- 
zenry are properly informed, they will 
oppose it. 

Be It FurTHER RESOLVED: As resi- 
dents of Skamania county and Steven- 
son in which is located Bonneville dam, 
we have witnessed the expenditure of 
$70,000,000 or more; have seen thou- 
sands of workers from other states 
come in and share exorbitant wages 
for construction; have seen them all 
leave for their homes carrying their 
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Increase in Business outside TVA Sphere 


66 TJECENTLY completed studies reporting on achievements of Ten- 

nessee Valley Authority, among other things, show that nine 

southern states outside the TVA sphere at end of 1943 had scored ex- 

actly the same ratio of increase of business establishments as recorded 
in the five TVA states.” 





government money—while fewer than 
ten new homes were erected in Steven- 
son, only 4 miles from the big invest- 
ment. From the standpoint of a war 
investment, Bonneville has perhaps 
justified itself, but it could not be held 
out as an economic expenditure that 
returned profits to the people in gen- 
eral. Despite its existence, our real 
estate valuations are lower than any 
time in the past ten years, the jobs are 
finished, the flurry and excitement 
gone—and we have Bonneville dam. 
FurTHER Be It ReEsoLvep: We 
favor private development of this and 
every other commercial area in the 
United States. A nation with a $300,- 
000,000,000 debt is not in a position to 
underwrite even one unnecessary proj- 
ect. /s/ A. L. Bowtine, 
Signed Vice president, 
/s/_ R. R. WEBSTER, 
Secretary. 


. | ‘HE resolution seems to carry a 
sour note and the chamber presi- 
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dent, perhaps for that reason, did not 
sign it. But it bears striking testimony 
to the fact that access to just about the 
lowest-rate electricity in the nation has 
done nothing whatever toward build- 
ing up the little city of Stevenson. 
The other incorporated city close to 
the Bonneville dam site is Cascade 
Locks, located on the Oregon side of 
the Columbia river. Cascade Locks es- 
tablished a municipal power system 
with great gusto and with a flourish of 
publicity signed up as Bonneville’s No. 
1 customer. It has fared not a bit better 
than has Stevenson. No new industry 
of any size has been attracted to the 
community—not even a war industry. 
It needs be understood that an industry 
locating in Cascade Locks would not be 
bound to take power from the munici- 
pal utility, which has rates no more 
than approximating those of the near- 
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by investor-owned power companies. 
The industry could buy its power di- 
rectly from Bonneville dam at the 
$14.50 rate. Odd as it may seem, the 
Federal agency never hesitates to com- 
pete with its own customers for busi- 
ness. Indicative of a backward rather 
than forward trend for Cascade Locks 
was a loss of population last year of 
such extent that the average number 
of customers of the electric utility 
dropped from 404 to 364. The man- 
ager recently stated that he expected 
the continuing loss of business to be 
offset through construction of a line to 
serve a lumber-mill community at con- 
siderable distance from Cascade Locks. 


|. pmsnes- to theory of the public 
ownership crusaders, both of 
these cities, located within the very 
low-rate zone at Bonneville dam, 
should have attracted so many indus- 
trial enterprises they would now be 
flourishing lustily. They have not 
grabbed even one substantial new in- 
dustry. Their experiences controvert 
instead of confirming the claims of the 
public ownership promoters. Lack of 
development in these communities is 
highly convincing proof that low-rate 
power alone does not land industries 
for a community and that a differen- 
tial of an abnormally low rate weighs 
less with industrial managements seek- 
ing a plant location than many other 
factors. 

The Pacific Northwest offers other 
similar controverting examples at vari- 
ous points. The little town of Canby, 
strategically located on an important 
highway—railroad as well—in Ore- 
gon, and the city of Forest Grove, also 
in Oregon, have been extensively ad- 
vertised as having municipal power 


utilities maintaining especially low 
rates. Canby has no industry and Ore- 
gon has yet to learn of any sizable in- 
dustry attracted to Forest Grove by 
cheap power. 


or Oregon, with a municipal 
plant known nationally for its low 
power rates, after a long period of 
favorable advertising—climaxed by a 
rejection of Bonneville-Grand Coulee 
power because it could build a plant and 
generate its own supplementary power 
more cheaply—still is a “university 
city.” A huge plywood factory locating 
not long ago in the Eugene area, built 
and operates at Springfield, where it is 
served its electricity by Mountain 
States Power Company. Other indus- 
tries of considerable size have elected 
to locate in Springfield, boundaries of 
which join, or very nearly join, those 
of Eugene. Again, industrially and 
commercially, Eugene has never shown 
signs of overtaking Salem, which has 
many industries and for decades has 
been served its electrical energy by 
Portland General Electric Company. 
The reader will understand that power 
rates of the Eugene plant are appreci- 
ably lower than those maintained by the 
heavily taxed investor-owned compa- 
nies named. 

In the state of Washington are lo- 
cated the cities of Tacoma and Spo- 
kane, now and for decades closely com- 
parable in size and development. Ta- 
coma is known throughout the con- 
tinent for its low electric rates, largely 
made possible through tax avoidance 
and monopoly in a small and very com- 
pact urban area. Spokane’s electrical 
energy is provided by Washington 
Water Power Company at low rates 
but rates appreciably higher than pre- 
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vail in Tacoma. Under these condi- 
tions, which have existed at least since 
early in the present century, Tacoma 
should have outdistanced Spokane as 
a streamliner train moves ahead of the 
station-to-station “local.” Perhaps Ta- 
coma at present has slightly the larger 
industrial payroll, but the fact remains 
that the two cities have continued to 
grow neck-and-neck commercially, fi- 
nancially, in population, and otherwise. 


pee Frank McLaughlin of 
Puget Sound Power & Light Com- 
pany very pointedly treated this sub- 
ject of cheap power—and cheaper 
power—as an industry attractant in his 
annual report. Proceeding in a discus- 
sion of the advent of the Columbia 
river Federal power projects, Mr. 
McLaughlin said: 

“Its (Bonneville Power Administra- 
tion’s) propagandists would have the 
people believe that cheap power came 
to this area with the Grand Coulee and 
Bonneville projects and that the retail 
distribution by public agencies of such 
power will make this territory a bee- 
hive of industrial activity after the 
war. 

“This state has always had cheap 
power. No industry has failed to locate 
here because power rates were too high. 
The city of Tacoma has always ex- 
tensively advertised its cheap electric 
rates as the lowest in the country, and 
if it were true that cheap power is the 
one big thing that makes for develop- 
ment and progress, then why isn’t Ta- 
coma at least the largest city on the 


Pacific coast? If power were the con. 
trolling factor in the location of most 
industry, the cities of this area would 
be the most populous in the country.” 

It is not intended to carry this dis. 
cussion to illustrations outside the Pa- 
cific Northwest. However, what is true 
in the Northwest is true elsewhere. Re. 
cently completed studies* reporting on 
achievements of Tennessee Valley Av- 
thority, among other things, show that 
nine southern states outside the TVA 
sphere at end of 1943 had scored exact- 
ly the same ratio of increase of business 
establishments as recorded in the five 
TVA states. In view of the fact that 
the TVA area had long benefited from 
the outpouring of scores of millions of 
dollars of construction and land pur- 
chase money, the relative failure of the 
region to forge ahead of the sister 
states commercially and industrially 
apparently would add corroborative 
proof to that recited here in specific de- 
tail. 

Education against the misleading 
propaganda of the public ownership 
crusaders seems to make slow progress. 
Whatever ways there may be for the 
spreading of fuller knowledge of what 
low-cost power does and does not do 
for a community ought to be pursued 
with vigor. If this is not done, then 
numbers of other communities such as 
Stevenson, Washington, will be led on 
to a similar disillusionment. 


*“Shall the TVA Idea Be Extended to 
Cover the United States?” Pamphlet Report 
by E. W. Rising, Water Conservation Con- 
ference, Washington, D. C. 





@j “From what I have come to know personally, the conservative elements 
should win in the next congressional elections and may win the presi- 
dential election in 1948.” 
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—Burton K. WHEELER, 
U. S. Senator from Montana. 
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Government Utility 
Happenings 


EDERAL Power CoMMISSION Ex- 
F aminer Marvin K. Farrington held 
hearings orally in August in the city of 
Omaha regarding the recent purchase of 
the Nebraska Power Company by a non- 
profit committee of Omaha citizens. At- 
torneys for the power company con- 
tended that the sale, by which properties 
are eventually designed for public owner- 
ship and operation (presumably by the 
Loup River Power District), was not 
subject to the jurisdiction of the Federal 
Power Commission. Examination of a 
company’s witness, however, by Acting 
General Counsel Wahrenbrock developed 
some basis for an FPC claim that pro- 
posed financing in the Omaha deal could 
not be accomplished without violating 
FPC accounting regulations. Another 
line of questioning by FPC counsel also 
indicated some doubt as to whether cer- 
tain monthly payments by the company 
to the Loup River Power District might 
be included as operating expenses beyond 
any question. If not, the amounts in- 
volved might be subject to taxation 
which would result in losing one of the 
principal advantages of the deal. 

Reviewing recent criticisms in Con- 
gress over alleged “inflationary” sales of 
privately owned utility properties to pub- 
lic ownership agencies, legal observers 
were somewhat puzzled as to what role 
the FPC could take in such proceedings. 
It is generally conceded that FPC has no 
authority to invalidate purchase contracts 
which public ownership bodies may exe- 
cute with the owners of utility properties 
orphaned under the Holding Company 
Act. FPC might, however, require con- 
formity to certain interpretation of ac- 
counting regulations and other regula- 
tions which might result in destroying 
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such deals to either or both of the con- 
tracting parties. It is not regarded as 
likely that the FPC would permit itself 
to be cast in the réle of obstructing public 
ownership deals so as to bring on criti- 
cism from public ownership groups. On 
the other hand some advocates of public 
ownership feel that the FPC could and 
should use its special situation under such 
circumstances to place public ownership 
groups in a better bargaining position. 
FPC could reveal, if not eliminate, “in- 
flationary aspects” such as those being 
investigated by the Boren subcommittee 
of the House of Representatives. 


* * * * 


Mes of a House subcommittee 
on Interior Department appro- 
priations recently toured California’s 
Central Valley project, following a study 
of water conservation and utilization in 
the Northwest and over-all problems in 
Alaska, 

Representative Jed Johnson (Demo- 
crat, Oklahoma), chairman, was accom- 
panied by Representative John J. Roone 
(Democrat, New York), William E. 
Warne, assistant Reclamation commis- 
sioner; William Duvall, committee sec- 
retary, and Lewis Deschler, House par- 
liamentarian. Other members of the sub- 
committee, who proceeded to Washing- 
ton from the Pacific Northwest, were 
Representatives Jensen (Republican, 
Iowa), Dworshak (Republican, Idaho), 
and Kirwan (Democrat, Ohio). 

Johnson disclosed the committee had 
rejected a plea for $215,000 for Central 
Valley work, including $100,000 for a 
study of power distribution. The com- 
mittee, he said, had decided to look the 
project over and gauge its needs in an- 
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ticipation of another request in the In- 
terior Department’s Bureau of Reclama- 
tion budget which will be submitted Oc- 
tober Ist. 

For himself, he said he saw no need 
to put a private power utility out of busi- 
ness merely for the purpose of putting 
the government into it. Pacific Gas and 
Electric Company is now distributing the 
power generated at Shasta dam, which, 
with near-by Keswick, is a major ele- 
ment in Central Valley. 

In this connection, he said, the pro- 
jected government-controlled power 
transmission lines from Oroville to Sac- 
ramento and into the delta in the vicinity 
of Antioch concern the committee from 
the standpoint of economic necessity. He 
added that “some members of the com- 
mittee feel it is not feasible to put the 
government into competition with tax- 
paying private companies” although ad- 
mitting the taxes derived from rates paid 
by the consumers. 

Rooney declared he favored public 
ownership of the entire project. 

Neither would voice an opinion on the 
proposal that California take it over, de- 
claring that would be for California to 
decide. 

Warne said $30,000,000 could be used 
this fall if made available. So far $158,- 
000,000 has been spent and the original 
plans have matured about 50 per cent. 


* * * * 


Perma gaye $112,000,000 is in- 
volved in the offer of 11 public 
utility districts to buy all Puget Sound 
Power & Light Company properties, 
Frank McLaughlin, company president, 
disclosed. An earlier announcement had 
revealed only that the PUD’s offered to 
pay $18 a share for the common stock. 

“To purchase the common stock at $18 
a share, redeem the prior preference 
stock, retire the outstanding bonds and 
bank loan indebtedness, and purchase the 
nonelectric properties would require 
around $112,000,000,” McLaughlin said, 
adding: 

“Before the over-all price for the elec- 
tric properties can be ascertained, the fol- 
lowing must be known: 
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“First, whether the purchase of shares 
of common stock direct from the stock- 
holders, or the  purchase-of-assets 
method of acquisition, is to be followed, 
and the consequent amount of capital 
gains tax, if any. Second, the price to 
be received from the sale of nonelectric 
properties.” 

PUD officials said their figures for the 
proposed deal also approximated $112. 
000,000. 

McLaughlin said he had been informed 
the districts would construct or “other. 
wise acquire” their own electric facili- 
ties if the offer were rejected. 

The proposal, McLaughlin continued, 
will be laid before the company’s board 
of directors as soon as a quorum can be 
summoned. 

The present offer cannot be compared 
to a previously refused offer of $90,000- 
000 made by Paul Raver, Bonneville 
Power Administrator, because the pres- 
ent offer includes several nonelectric fa- 
cilities. Among these are the North 
Coast Transportation Company, the 
Diamond Ice & Cold Storage Company, 
gas plants at Bellingham and Wenatchee, 
and a telephone system on Vashon island. 

McLaughlin said the system’s yearly 
operating costs would be $7,000,000 less 
if owned by public agencies because the 
company, as a private enterprise, pays 
that amount in Federal, state, and mu- 
nicipal taxes, and in bond interest and 
dividends. 

The company’s franchise to operate in 
Seattle, from which 30 per cent of the 
company’s gross revenue is derived, ex- 
pires in 1952. 

Two-thirds vote of the stockholders 
would be required to approve the sale, 
McLaughlin said. 


* * * * 


F™ billion dollars of flood control and 
navigational projects await only 2 
congressional starting gun. 

The work was authorized before and 
during the war but specific appropria- 
tions are needed. 

The War Department’s Chief of En- 
gineers’ office has about $4,000,000,000 
and the Bureau of Reclamation has ap- 
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proximately $1,300,000,000 in authoriza- 
tions—subject to Capitol Hill’s coming 
through with appropriations. 

The projects include flood control, 
navigation, irrigation, river and harbor, 
and similar undertakings. How many 
projects will get under way through con- 
gressional grants will depend on how 
well private industry absorbs the man 
power made idle as a result of the war’s 
end. 
The Army Engineers say $700,000,000 
of their proposed work is in the ready-to- 
go category and could provide a year’s 
work for 200,000 men. Plans are con- 
tinuing for another $2,000,000,000 of 
programs. Another $1,300,000,000 in 
Engineer projects is on the books. 

The Reclamation Bureau estimates 
that if Congress gives the go-ahead sig- 
nal for its $1,300,000,000 of projects, 
considerably more than 300,000 man- 
years of work would be provided. 

ae 


FEDERAL Power Commission deci- 


sion to dismiss a petition by the 
First Iowa Hydro-Electric Cooperative 
was upheld recently by the United 
States Court of Appeals. 
The Iowa concern had asked the FPC 
for a license to construct a power project 


on Cedar river. The court’s decision 
was based on the failure of the petitioner 
to obtain a permit from Iowa. 

“The area of law covered thereby is... 
obviously within the domain of the state’s 
power,” the decision stated. 

Although the petitioner argued that 

the Iowa law requiring a permit from the 
state executive council was unconstitu- 
tional, the court said that it could not in- 
terpret the Iowa statute without a pre- 
vious decision by state courts. 
_ In addition, the state of Iowa, which 
intervened in the case, contended that the 
proposed project would flood portions of 
the United States and state primary 
highways—causing them to be rerouted 
and reconstructed. 

This was not denied by the petitioner, 
who, the court stated, thus violated the 
lowa code : 


Whenever the erection of any such dam 
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will affect highways or state-owned lands, 
the applicant shall as a condition precedent 
secure a permit from the board, commis- 
sion, or other official body charged with 
jurisdiction over and control of said high- 
ways or state-owned land. 


* * * * 


poe calling for the future de- 
velopment of the Potomac river 
basin along the general lines of the Ten- 
nessee Valley Authority was approved 
by the Interstate Commission on the Po- 
tomac River Basin, meeting at the Ho- 
tel Hershey, Hershey, Pennsylvania. The 
program was recommended by the com- 
mission’s executive committee. 

Under the proposal, future problems 
of pollution and flood control, soil con- 
servation, reforestation, hydroelectric 
power, and general economic develop- 
ment would be handled through the in- 
terstate compact method rather than 
through a special Federal authority. 

The commission pointed out that its 
action is one of policy and that working 
plans for development of the river basin 
will be formulated later. They will then 
be presented to the various state legisla- 
tures for approval. 

The policy, it was said, is an affirma- 
tion by the commission that the state 
compact or codperative method will be 
superior to the Federal authority method 
of developing the resources of the river 
basin, since the compact method will pre- 
serve intact the rights of the individual 
states. 

Maryland State Senator L. Harold 
Sothoron, Brentwood, who was elected 
commission chairman, succeeding former 
State Senator George H. Williams, Rom- 
ney, West Virginia, pointed out that 
plans must be worked out for codperative 
control of the basin’s development or the 
Federal government would undoubtedly 
take over. 

Mr. Sothoron said it is to the interests 
of the people of Maryland, Virginia, 
West Virginia, Pennsylvania, and the 
District, the areas represented on the 
commission, to control the development 
of the Potomac valley rather than to have 
only a superficial voice in its develop- 
ment. 
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Mr. Sothoron said the commission 
must plan not only for pollution abate- 
ment but for flood control, soil conser- 
vation, and eventually for power devel- 
opment. 

Since these problems cannot be sepa- 
rated in the area’s development, the com- 
mission intends to obtain funds for basin 
development through appropriations 
from the various states and through aid 
from the Federal government. 

Its powers to enforce measures 
deemed necessary for the control of pol- 
lution must be received through codper- 
ative state legislation. 

It would be the commission’s idea, it 
was said, to plan for the normal develop- 
ment of the basin rather than to plan a 
program of river projects, such as power 
developments, and to attempt then to in- 
dustrialize the area to keep step. 

The latter, it was pointed out, would 
have been the policy under the recent 
Army Engineers’ plan for 14 dams in the 
Potomac basin. 

Among the first definite actions to- 
ward a plan for the basin will be the set- 
ting up of water quality criteria. These 
criteria will range from pure drinking 
water in the mountain streams to water 
which will be kept merely pure enough 
to prevent its becoming a nuisance in the 
highly industrialized sections. This water- 
type plan will be sent first to the various 
state health and planning divisions for 


approval. 
x* * * * 


Perr mame FARMERS UNION represent- 
atives called on the state’s congres- 
sional delegation in a resolution “to give 
us an Arkansas Valley Authority.” 

Twenty-eight members from 12 coun- 
ties, constituting a policy-making body, 
proposed that the Farmers Union codép- 
erate with “square farm organizations 
and other groups to secure 200,000 or 
more signatures in this state on peti- 
tions” to be sent to Washington. 

This bid for Federal government- 
sponsored electricity preceded an attack 
on power companies, plantation owners, 
and bankers. 

“Arkansas economic planning for the 
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postwar period has, to this time, been 
completely dominated by power company 
officials, plantation owners, and other 
selfish interests whose view of common 
people is not far advanced from the view- 
point of the slave owner,” the resolution 
said. “Labor and family farmers alike 
are considered objects for economic ex- 
ploitation.” 

The resolution charged that Arkansas 
“remains the haven of the usurers. It 
has the highest legal interest rate in 
America—10 per cent—and the Farmers 
Union alone among the farm organiza- 
tions has protested it while other organi- 
zations of large farm operators, able to 
bargain for more favorable interest, aid 
financiers in their exploitation of little 
people.” 

i ne 


EGARDLESS of Federal permission, 
Texas will resume control over its 
oil production as soon as cessation of 
hostilities with Japan is formal, Railroad 
Commissioner Beauford H. Jester an- 
nounced late last month in Austin, Texas. 
As a first step, he said, Texas would 
immediately start moving its daily oil 
production allowable downward from 
the current rate of 2,359,615 barrels to- 
ward the 1,382,637 allowable of 1940. 
“Our plan is to act quickly once the 
proper time comes even if Mr. Ickes has 
not formally returned control to the 
states,” Mr. Jester declared. 


* * * * 


SENATE subcommittee investigat- 
A ing surplus property disposal heard 
testimony in Spokane recently relative 
to the possible disposition of govern- 
ment-owned surplus aluminum plants. 
Bonneville Administrator Raver com- 
plained against artificially low rates of 
the Shipshaw power plant in Canada; 
a Reynolds Metals Company witness 
complained that TVA rates were too high 
and favored Aluminum Company of 
America; and Senator Ferguson (Re- 
publican, Michigan) brought out that the 
FPC, having no jurisdiction over TVA, 
could not enforce fairness in TVA rates 
between customers, 
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Wire and Wireless 
Communication 


LtHOUGH WPB’s Office of War Util- 
A ities (OWU) will go out of ex- 
istence on September 30, 1945, there are 
indications that the telephone Order U-2 
vill be continued in effect for perhaps as 
bng as the end of the year. The com- 
munications division of the Office of 
War Utilities, headed by Leighton H. 
Peebles, will terminate its existence on 
September 30th, and U-2, when it is con- 
tinued beyond that date, as seems likely, 
will be in the hands of a different admin- 
istrative agency. . 

It seems that the telephone industry it- 
slf would like to see the WPB Order 
U-2, or at least that part of it which con- 
trols the order of reconnecting all tele- 
phone subscribers according to essen- 
tality, retained temporarily. The ob- 
vious purpose would be to avoid the con- 
fusion and misunderstanding which 
might arise if the responsibility for re- 
connecting the vast number of subscrib- 
ers and telephone service were suddenly 
thrown upon the industry itself as the 
result of an abrupt revocation of govern- 
ment control regulating the subject. In 
other words, because there will obviously 
ba continued shortage in telephone fa- 
tlities for several months, it would prob- 
ably be desirable to retain the U-2 con- 
tol order temporarily so as to insure 
reconnection of the vast number of pros- 
pective subscribers now desiring tele- 
phone service. 

Thus, the communications division of 
the OWU is trying to work out a pro- 
gram for allowing U-2 to run along per- 
haps until the end of the year—possibly 
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longer. A meeting was scheduled to take 
place on September 20th to canvass the 
situation. This would not interfere at all 
with the dissolution of OWU itself or of 
the communications division on Septem- 
ber 30th, as announced by OWU Direc- 
tor Edward Falck. But it would probably 
mean the retention of some administra- 
tive officers who would continue to work 
with the WPB “skeleton detail” until the 
necessity for U-2 disappears entirely. 


AX for other WPB orders affecting 
telephone companies, they are vir- 
tually all out the window. U-3 and U-4, 
which assigned priority ratings for deliv- 
eries of materials for maintenance, re- 
pair, and restricted purchases and inven- 
tories for telephone and telegraph com- 
panies, respectively, will go out of exist- 
ence September 30th, along with OWU 
itself. The other “U” orders affecting 
the communications industries had al- 
ready been revoked. 

About the only real restriction left is 
general inventory control, as to certain 
materials which telephone companies 
now share in common with all other in- 
dustries not specifically exempt. These 
are very loose and broad, and the aver- 
age small operating telephone company 
is hardly likely to realize they are in 
effect. 

Other general changes made in WPB 
priority regulations were announced on 
August 22nd. They are in the form of 
Priority Regulation 29, which provides: 

1. Cancellation, effective at once, of all 
“AA” preference ratings (which in- 
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clude all ratings except the special “top 
priority” “AAA,” the new military 
“MM” rating previously announced, and 
the new “CC” rating described below) 
on purchase orders that call for delivery 
after September 30, 1945. There is one 
exception—the “AA” ratings will still 
apply to textiles. 

2. The revocation of the Controlled 
Materials Plan, WPB’s master plan for 
controlling wartime production, effective 
September 30, 1945. 

3. Cancellation, effective at once, of all 
allotments of steel, copper, and alumi- 
num (the three “controlled materials” ) 
for the fourth and subsequent quarters. 

4. Introduction of a new junior, non- 
extensible, civilian “CC” preference rat- 
ing to be used in limited cases to break 
bottlenecks in reconversion and insure, 
when necessary, continued production 
and services. 

The new Priority Regulation 28 ex- 
plains when the new junior nonextensible 
“CC” rating will be assigned. WPB cau- 
tioned that its general policy is not to as- 
sign priorities assistance for nonmilitary 
needs. The new “CC” rating will be used 
sparingly. It is expected that almost all 
materials will either be in surplus or in 
comfortable supply, and that ratings will 
therefore generally not be needed. The 
applicant must show that he has not been 
able to get delivery without a rating, and 
that the item to be rated is a “bottleneck” 
holding up minimum production or that 
it is needed for reconversion construc- 
tion or other essential construction. The 
“CC” rating may be assigned, where 
needed, to increase production to elimi- 
nate “reconversion bottlenecks,” or in 
other cases to protect public health and 
welfare or prevent extraordinary hard- 
ships. “CC” ratings may also be as- 
signed in limited cases for essential ex- 


ports. 
x * * * 


HE United States Independent Tele- 
phone Association has decided not 
to hold its annual convention for 1945, in 
view of the Office of Defense Trans- 
portation ban on national business meet- 
ings requiring an out-of-town attendance 
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in excess of 150. It is expected, however, 
that the modification of the prohibitions 
which permit conventions with less than 
150-out-of-town attendance will allow 
smaller groups, such as the state tele- 
phone associations, to begin their usual 
local convention programs next fall. 

The association’s board of directors 
decided that it will follow the general rule 
among corporate organizations that di- 
rectors will hold over until their succes- 
sors have been duly elected. But the 
three vacancies on the board, it is 
planned, will be filled by the present di- 
rectors at their next meeting October 2nd 
and 3rd at the Stevens hotel in Chicago 
in accordance with § 2 of Article V of the 
USITA bylaws. At this meeting officers 
for the ensuing year will be elected and 
installed and any other association busi- 
ness requiring attention will be acted 
upon. 

In making this announcement August 
18th, USITA Executive Vice President 
Clyde S. Bailey stated that, if the ban on 
conventions is lifted early enough, it may 
prove to be possible to hold the annual 
association sessions prior to October, 


1946. 
E K. Jett, member of the Federal 
e Communications Commission, pre- 
dicted that in two or three years there 
would be in operation 500 FM (fre- 
quency modulation) broadcasting sta- 
tions and that within four or five years 
after production of FM sets gets into full 
swing at least half the homes in Amer- 
ica will be equipped to receive the broad- 
casts. There are about 50 FM stations 
now in operation. 

Mr. Jett, speaking over the Columbia 
Broadcasting System, said that, as a re 
sult of the full development of FM, radio 
programs would be more clearly received 
and programs would have a far greater 
variety than at present. 

“Perhaps the most obvious advantage 
of FM over AM, the present broadcast 
system, from the listeners’ standpoint, 's 
FM’s freedom from noise and static, 
Mr. Jett said. Most of the cracklings and 
poppings, due to man-made interference, 
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dectrical storms, and other natural 
quses, that often annoy listeners to AM 
joadcasts, will be eliminated by FM. 

“A second and closely related ad- 
antage of this new system of broadcast- 
ng is the freedom of interference from 
wher stations which operate on the same 
adjacent channels,” he said. 


x* * * * 


HE Federal Communications Com- 
mission, which is opposed to the 
mnufacture of two-band FM radio re- 
eivers for use during the period required 
for the “switch-over” from the present 
FM place in the spectrum to the higher 
me assigned for it in the commission’s 
rallocation program, has advised R. C. 
Cosgrove, president of the Radio Manu- 
facturers Association, that it “might” 
rminate forthwith transmission in the 
dd band should its wishes be disregarded. 
“The only reason that has been ad- 
vanced for the manufacture of receivers 
covering the old FM band as well as the 
new is that by building such receivers 
demonstrations of FM reception to pros- 
pective customers will be possible; this 
does not appear a valid reason,” Paul A. 
Porter, FCC chairman, wrote Mr. Cos- 
grove under date of August 17th in a let- 
ter made public by the commission. 

“We anticipate that very shortly the 
commission will announce its standards 
for FM broadcasting in the higher band,” 
Mr. Porter continued. “As soon as this 
done, FM stations will be required to 
ake steps to begin operation in the new 
tnd as soon as possible so that by the 
lime receivers are available all stations 
will be operating in the new band. 

“Thus it will be possible to demon- 
strate the operation of the receivers in the 
tnd which is to be the permanent home 
for FM. 

“Our purpose in permitting an FM sta- 
ton which has moved to the higher band 
tmporarily to continue simultaneous op- 
trations in the lower band was simply to 
prevent the loss of FM service to persons 
in the community who possess the old- 
style receivers and who have not yet had 
% opportunity to convert them or re- 
place them with a new receiver. It is not 
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known how long it will be possible to do 
this because of the needs of the services 
which have been assigned to the old FM 
band. It is the commission’s desire to 
permit this dual transmitting operation 
as long as it is necessary.” 


* * * * 


NNOUNCEMENT of Japanese surren- 
der on August 14th precipitated a 
wave of telephone calling throughout the 
nation that jammed switchboards almost 
up to noon the next day. Among the call- 
ers were many men and women in uni- 
form eager to impart the news that per- 
haps soon they would be able to return 
to civilian life. 

Never before had calls been so numer- 
ous, according to the American Tele- 
phone and Telegraph Company. One of- 
ficial reported that “all records were 
broken wide open.” 

From coast to coast switchboards were 
loaded to capacity and calls far exceeded 
those of VE-Day. Thousands of tele- 
phone operators streamed voluntarily to 
central offices to report for duty. Many 
stayed all night. Long-distance calling 
was double the normal volume and local 
calls throughout the nation likewise were 
heavy beyond previous experience, the 
company said. 

ea 8 8 


HE Federal Communications Com- 

mission has decided to issue a lim- 
ited number of experimental licenses of 
two-way radiotelephone service for mo- 
bile units. 

Results of these tests will help deter- 
mine the best operating plan for the pro- 
posed general two-way radiotelephone 
service for motor vehicles and other land, 
air, and marine mobile units, the FCC 
announcement said. 

Before a permanent policy is adopted 
the commission will consider at a public 
hearing the results of the test and other 
data. 

Meanwhile no regular licenses will 
be granted. “The need to conserve scarce 
frequencies makes a careful program of 
experimentation imperative,” the FCC 
said. 
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Equity Financing Should Be 
Restored 


ITH renewed, indefinite delay in 

the Supreme Court hearing of the 
several pending appeals against SEC 
death sentence orders, the program of 
holding company integration may be ac- 
celerated somewhat. In many cases war- 
time man-power shortages have delayed 
original cost studies and regulatory au- 
thorities have been slow to give their 
verdict on numerous plans and proposals. 
While conditions will not change over- 
night, a gradual speeding up of the whole 
integration program is highly desirable, 
in order to free half the electric and gas 
industry from this burden of readjust- 
ment and clear the way for postwar 
progress. 

There are some signs of a return of 
equity financing (with the current pro- 
posed issuance of rights in three cases). 
If the industry is to plan constructively 
for peacetime expansion, to make full 
use of available engineering research in 
order to reduce the cost of electricity, a 
return to normal finance methods is high- 
ly important. Orderly and rapid comple- 
tion of the main objectives of the inte- 
gration program would further restore 
public confidence in utility equities and 
permit large-scale equity financing for 
expansion purposes, for the first time in 
over a decade. 

During 1923-31, new capital utility 
financing averaged about one and one- 
half billtons of dollars per annum. Since 
1933, when New Deal antiutility policies 
began to prevail, the amount of such 
financing has been negligible. Necessary 
new construction has been paid for prin- 
cipally out of depreciation funds and un- 
distributed earnings. No doubt the in- 
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and 
Comment 


By OWEN ELY 


dustry has been greatly strengthened 
financially, but this is not a normal 
method of financing a growing industry. 
Senior capital should be scaled down by 
substituting increased stock equity, and 
improvements should be financed on a 
3-way basis—bonds, preferred, and com- 
mon stock. During the 1920's stock 
financing was about one-quarter to one- 
half of total utility financing, and this 
condition should be restored. 


> 


Recent Holding Company 
Integration Developments 


HE greatest recent progress in in- 

tegration programs has been in the 
Electric Bond and Share group. EB&S 
itself recently filed its future plan, con- 
sisting of three steps, which obviously 
will take several years to consummate 
since many details remain to be filled in. 
The American & Foreign Power plan re- 
mains before the SEC, and settlement of 
the subordination question (with respect 
to the second preferred) is an important 
factor in the value of the EB&S port- 
folio. 

The proposed issuance and sale for 
$18,000,000 of new common stock by 
Pennsylvania Power & Light, most im- 
portant subsidiary of National Power & 
Light, seems a happy solution of the 
liquidation problem of that system. For 
many years the SEC has insisted that 
something should be done to reduce the 
capital structure of Pennsylvania, be- 
cause of the necessary write-offs of plant 
account, The Bond and Share manage- 
ment originally proposed to cure this sit- 
uation by plowing back earnings and 
making minor adjustments, but this pro- 
gram proved too slow. The new pro- 
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gram will retire a substantial amount of 
preferred stock, and there will be a gen- 
eral refunding of bonds and remaining 
preferred. Apparently the SEC, in line 
with other decisions, will no longer ob- 
ject to the rather high current ratio of 
debt to written-down plant account. 

Completion of the Pennsylvania pro- 

m will pave the way for distribution 
of National holdings of Pennsylvania, 
(arolina, and Birmingham to its own 
sockholders. Electric Bond and Share 
will use the three stocks in a “package” 
offer to its own preferred stockholders, 
along with American Gas. (Cash will 
first be applied to reduce par value to 
70.) 

Electric Power & Light continues to 
make rapid strides with its system reha- 
bilitation. The annual report issued a 
few weeks ago gave an excellent sum- 
mary of this program, with charts and 
“high lights.” Total subsidiary bond in- 
terest and preferred dividend require- 
ments were reduced in 1944 from $15,- 
025,000 to $6,288,000, an outstanding 
achievement. (Only about $500,000 of 
this gain was reflected in 1944 opera- 
tions.) Much of the reduction was due 
the long-delayed United Gas plan, but 
substantial refundings were effected by 
other subsidiaries. As a result, the com- 
pany now receives common stock income 
from each of its major subsidiaries. 


n August 24th Electric Power and 
American Power filed their plans, 
anticipated for some months, to set up 
an important new Texas company own- 
ng or controlling units of both systems. 
The new concern, to be known as Texas 
tilities Company, will take over Texas 
Power & Light and Texas Electric Serv- 
ce of the American system, and Dallas 
ower & Light from the Electric system. 
American Power proposes to pay Texas 
Utilities $17,400,000 for the shares of 
ne new company, which the latter will 
se to purchase Ballas Power and pro- 
de some working capital. Later Amer- 
‘an would transfer to Texas Utilities 
ie stocks of Texas Power and Texas 
ectric. Texas Utilities would also ac- 
quire a small Texas property from 
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American, and also Dallas Railway & 
Terminal from Electric Power. The lat- 
ter property would be acquired through 
issuance of a special class T stock (only 
to residents of Texas). 

The SEC has authorized Electric 
Power & Light to retire some of its de- 
benture 5s from the $4,343,000 remain- 
ing proceeds from the sale of Idaho 
Power. The cash to be received from sale 
of the Dallas property, together with 
other cash on hand, should suffice to pay 
off the $29,178,000 long-term debt. 

American Power has made slower 
progress with its refunding and integra- 
tion program than Electric Power. Its 
interest in Nebraska Power was sold last 
December for $14,421,000 and Montana 
Power’s oil properties were disposed of 
for about $9,600,000. A plan for the 
financial and accounting reorganization 
of Minnesota Power & Light (and trans- 
fer to it of the stock of Superior Water 
Light & Power) has been approved by 
the SEC. American invested $15,500,- 
000 cash in its Texas properties, to im- 
prove their setup and permit broad re- 
funding programs—now to be followed 
by their merger with Dallas. 


ITTLE progress was made last year in 
retiring American’s long-term debt 
of $36,389,600. The company at the end 
of 1944 had almost enough net current 
assets to retire this debt, but has since 
invested a substantial amount in the 
Texas subsidiaries. Presumably, new 
cash for debt retirement will be acquired 
through divestment of western proper- 
ties, some of which may be sold to public 
power districts unless Congress objects. 
Representative Boren (Democrat, Ok- 
lahoma) a few weeks ago announced the 
discovery of a “scandal” in the sale of 
Nebraska and other proposed sales to 
public power agencies. 

Neither Electric nor American has 
yet filed revised integration plans. (Both 
are contesting their death sentences be- 
fore the Supreme Court, but hearings have 
again been delayed by Justice Roberts’ 
retirement.) Possibly both companies 
will continue to deal with their problems 
in piecemeal fashion, which has its ad- 
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vantages. It is seldom possible to envis- 
age a complete over-all program for re- 
vamping such a widespread system as 
American Power, in view of constantly 
changing financial conditions. Electric 
Power, on the other hand, has now sim- 
plified its problem to the point where a 
new recapitalization program can easily 
be worked out. It has been generally sur- 
mised that all, or a substantial part, of 
the United Gas stock could be distributed 
to preferred stockholders in satisfaction 
of their claims, permitting common 
stockholders to retain the balance of the 
system. The market value of United 

S appears sufficient to equal nearly 
two-thirds of the dividend arrears (plus 
par value) and it is assumed that this 
would satisfy the “discount” value of 
such arrears (if paid off over a period 
of years in the future, out of earnings). 
The preferred stockholders might, of 
course, hold out for full payment through 
recourse to court appeals ; and use of the 
exchange tender method, while slower, 
might produce more satisfactory results. 


oLuMBIA GAs and United Corpora- 
tion finally agreed on a new Colum- 
bia plan which, of course, will be subject 
to SEC hearings. This plan also makes 
use of the “rights” idea to raise funds 
for revamping the capital structure of 
the holding company. The electric prop- 
erties are to be sold, leaving the more 
important gas system almost intact—as- 
suming that the SEC approves. 

The Commonwealth & Southern plan 
has been attacked by a group of common 
stockholders represented by Alfred J. 
Snyder of Philadelphia. The SEC denied 
the request for a rehearing, and has pre- 
pared a “report” which has been sent to 
stockholders in connection with the vote 
on the plan. It is the apparent intention 
of Mr. Snyder to.carry the fight to the 
courts, which may mean a long struggle 
over the plan, unless the SEC changes its 
mind. 

Long Island Lighting Company, one 
of the latest holding companies to regis- 
ter, is expected to file a new plan shortly. 
The company may lose control of one 
subsidiary, Kings County Lighting (not 
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interconnected with the rest of the sys. 
tem), but Ellis Phillips, former head of 
Long Island, may control Kings Coun 
through an interest in the preferred stock 
of that company. 

Central & South West, the big sub 
holding company in the Middle Wes 
system, has filed a new plan which af. 
fords much greater recognition to th 
common stock, conforming somewhat to 
the sharply increased market value sinc 
the first plan was filed. But stockholde 
interests threaten to fight for still fur 
ther subordination of the Middle Wes 
investment in Central. According to one 
study, the Central properties are worth 
about $60,000,000, while Middle West’ 
equity should be held to $20,000,000, at 
estimated original cost. Some $23,000, 
000 would go to the publicly held pn 
ferreds, which would leave $17,000,000 
available for the publicly held common 
or about $13 a share. 


T would appear that the SEC mus 
eventually settle the question as to 
whether holding companies such ag 
North American and Middle West can 
benefit at all by the increased market 
value of their investments in subholding 
companies. It would seem a very ex 
treme application of “Deep Rock” prin 
ciples to deny the benefit of all su 
gains. So long as senior security holders 
are substantially provided for, it woul 
seem that public holders of holding com 
pany No. 1 should not be mulcted t 
benefit public holders of holding com 
pany No. 2. The principle of trusteeship 
can hardly be so rigidly applied, unless 
perhaps an attempt is made (as in the A 
sociated Gas Case) to separate the ong 
inal holders of the subholding compan 
equity from the recent speculative buyers 
Cities Service continues to make slow 
headway with its integration progra 
Federal Light & Traction has arranged 
sell its Tucson properties to Arizona Edi 
son, apparently for a much lower price 
than the $9,000,000 municipal deal, whicl 
presumably could not be financed. An 
zona Edison is a small company and wil 
apparently do some financing throug! 
Coffin & Burr to effect the purcha 
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though details are not available. Cities 
Service Power & Light has sold all as- 
gts of Knoxville Gas to the city of 
Knoxville. Sale of St. Joseph Light & 
Power to Continental Gas for $2,500,000 
has been approved by the SEC. 


* 


British Rates for Electricity 
May Rise 30 Per Cent 


CCORDING to the Electrical Review of 
London, British utility companies 
have had to draw heavily on reserve 
funds to meet deficiencies in current 
earnings, due to the fact that electric 
rates have been held down despite the 
“enormous increase in the price of coal 
and practically everything else involved 
inthe generation and distribution of elec- 
tricity.” But with the approaching ex- 
haustion of the reserve funds the elec- 
tricity commissioners are now reported 
ready to authorize rate increases up to 30 
per cent over the prewar level, except 
where reserves are still substantial; and 
such increases are designed to permit 
partial restoration of reserves or working 
capital. 

It would be interesting to compare the 
trend of electric rates in Great Britain 
and the United States, but there are a 
number of statistical difficulties involved. 
In attempting to equate the two series, al- 
lbwance would have to be made for 
changes in the value of the pound sterling 
in relation to the dollar, wartime changes 
in fuel costs (presumably much heavier 
in Great Britain than here), and the dif- 
ference in the statistical units and ac- 
counting methods employed. However, a 
few comparisons may be of interest with- 
out attempting a thoroughgoing research 
project. 

The earliest British figures which 
appear to be available. are those for 
1925, and the latest for 1943. During 
1925-1943, total sales of electricity to ul- 


icq timate consumers increased in Britain 


from 5,606,000,000 kilowatt hours to 31,- 
832,000,000 kilowatt hours, an increase 


put for all plants 
public and private) increased from 65,- 
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751,000,000 to 220,970,000,000 kilowatt 
hours, a gain of only 237 per cent. Thus, 
while Britain in 1943 used only about 
one-seventh as much electricity as we did, 
the growth of her electric system has 
been considerably faster, particularly in 
the decade before the war. (The war- 
time gain was smaller than in this coun- 
try.) Presumably the British “grid” 
system aided this growth. 


} spine statistics do not show the 
average revenues per kilowatt hour 
for residential consumers alone, but 
combine the figures for domestic and 
commercial consumers. In 1925 the 
average revenue per kilowatt hour for 
these consumers was 3.82 pence, while in 
1943 the rate had dropped to 1.63, a de- 
crease of 57 per cent. During the same 
period our own residential rate dropped 
from 7.30 cents to 3.60 cents, a decrease 
of 51 per cent. However, British rates 
have increased during the war while 
ours have continued to decline. Taking 
the 1939 rate of 1.58 pence and adding 
the maximum proposed increase of 30 
per cent would result in an average rate 
of 2.05 pence and make the decrease since 
1925 only 46 per cent. Taking our pres- 
ent residential average of 3.48 cents, as 
compared with the 1925 figure of 7.30 
cents, our own decrease is 52 per cent. 

As regards present British rates in 
relation to our own, comparison is diffi- 
cult because of the pegged exchange rate 
of the pound sterling. Based on the offi- 
cial rate of about $4.03, the pence would 
be equivalent to about 1.68 cents. On this 
basis the last official kilowatt-hour rate— 
1.63 pence in 1943—would be equivalent 
to 2.72 cents; and, using a round figure 
of 2 pence for currently proposed rates, 
this would work out at 3.36 cents. In 
1944, our average domestic rate was 3.51 
cents, and the average commercial rate 
2.74 cents. 

The combined average for our resi- 
dential, rural, and commercial business 
would be approximately 3.10 cents. Our 
own rates, therefore, appear to be lower 
than the British, though this might be 
changed by any drastic cut in the ex- 
change value of the pound sterling. 
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COMMUNICATIONS COMPANY STOCKS 


pprozx. 

1945 
Range 
184-157 
124-110 . 
140-135 . 
139-129 . 


Where Price 
Traded About 


pe: SO eer S 179 
New Eng. Tel. & Tel. ........ C 121 
ce 3 OS eee C 140 
Mt. States Tel. & Tel. ........ Gc 
ee BS aer ree S 

General Telephone 

International Tel. & Tel. ....... S 
Amer. Cable & Radio 

Western Union Tel. Co. “B” ....S 


E—Estimated. 
*Consolidated earnings. 


The British have reduced residential 
rates much more than industrial. Their 
rate for industrial power dropped only 
from 1 pence in 1925 to .74 pence in 1943 
(.65 pence in 1935). The net reduction 
of 26 per cent in the period 1925-43 com- 
pares with our own decline in 1926-44 
from $1.49 to 91 cents, or 39 per cent. 
The British average for all power de- 
clined from 1.65 pence to 1.01 pence or 
39 per cent, while the United States rate 
dropped from 2.71 cents in 1926 to 1.65 
cents in 1944, an identical percentage 
drop of 39 per cent. However, allowing 
for an upward readjustment of, say, 25 
per cent in the British figure, the net de- 
cline in the average rate for all power 
would be cut to 20 per cent or only about 
one-half of the United States decrease. 
On this basis, therefore, our own rates 
compare quite favorably with those of 
Britain. 


Bik proportion of residential and 
commercial revenues to total elec- 
tric revenues is roughly the same in both 
countries, about 62 per cent. Changes in 
the British residential-commercial rates 
since 1925 compare with our figures as 
follows : 


British Rate (Pence) U.S. Rate (Cents) 
(Res. & Com.) es. Com. 

. 3.51 2. 

3.60 2. 

3.67 2: 

3.73 2: 


Year 


74 
1.63 74 
1.65 82 

. 94 
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Yield Share E Pda 
té re arn. ‘ 
About Period . Amt. Rate 
5.0% 9.11* 
6.61 
6.42E 


Div. 
Rate 


$9.00 
6.00 
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1925 


* Not readily available. 
e 


Communications Companies 


HE communications stocks have 
continued to advance since the last 
table was published in the March 15th 
issue of the FortnNiGHTLY. Americat 
Telephone has gained 16 points, New 
England 7, Southern New England 10, 
Mountain States 8, Pacific Telephone 2 
Among the independent companies, Ger- 
eral Telephone gained 5 points, Interns- 
tional Telephone & Telegraph 2, an 
Western Union 3, while American Cable 
was down 2. Yields and price-earnings 
ratios have changed accordingly. 
Market interest in the foreign com 
panies—International Telephone & Tele- 
graph and American Cable — may havt 
been retarded by the sharp rate reduc 
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ions which occurred after VE-Day, as 
dl as Washington discussions regard- 
yg the possible merger of foreign com- 
munications companies, with close Fed- 
al supervision. 

The accompanying chart features a 
mall but interesting segment of the com- 
qunications industry — radiotelegraph 
erations. Revenues from such opera- 
fons remained fairly stable during 
942-3, but during 1944-5 have shown a 
sharp uptrend, as contrasted with an ir- 
gular decline in revenues from tele- 
graph and cable operations. It would ap- 
ear from these figures that business is 
hing diverted from the old-fashioned 
degraph and cable circuits to the new 


radio systems, but it is perhaps too early 
to draw definite conclusions. 


* 


Correction 


HE tabulation in Ernest R. Abrams’ 

article on “The Cost of Capital to 
Top-flight Utilities,” on page 221 of the 
August 16th FortNIGHTLY, showed the 
common stock earnings of Consolidated 
Gas of Baltimore for the twelve months 
ended March 31st as. $3.47 a share, and 
the yield (assuming all available earn- 
ings were distributed) as 4.46 per cent 
based on the June 15th market price. The 
earnings figure should be corrected to 
$4.47 and the yield to 5.74 per cent. 
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What Others Think 


Atomic Power— Diverse Views As to 
Industrial Possibilities 


HE world-startling announcement 

by President Truman of the pro- 
duction of atomic bombs, resulting from 
successful atomic fission (atom break- 
ing), has caused wide speculation as to 
the possibilities which further research 
may develop for the application of atomic 
power to peaceful industrial uses. 

A variety of views have been ex- 
pressed by scientists and others as to the 
outlook in this respect. Developments as 
the result of anticipated intensive re- 
search may profoundly affect the utili- 
ties which are now the major suppliers of 
electric power for all uses. 

Despite the fact that the question is 
highly speculative at this time, it is of in- 
terest to note the comments which have 
been made. 

Quoted below are some of the state- 
ments which have appeared. 


D* IrvING LANGMUIR, associate di- 
rector of the General Electric 
Company’s research laboratories in Sche- 
nectady, said it was highly probable that 
industry would find a way to utilize this 
energy for commercial purposes, but 
that the time was far removed — “per- 
haps ten, or even twenty, years from 
now.” As to the cost of atomic energy 
compared with steam or water power, Dr. 
Langmuir held that “it would be mere 
conjecture to talk of that now, in view of 
the remoteness of the day when we may 
expect to see such a development.” 
Charles W. Kellogg, president of the 
Edison Electric Institute, said that “no 
one can positively forecast the industrial 
and economic potentialities of the new 
source of energy.” If atomic energy 
could be harnessed for industrial use, he 
said, it would affect the electric light and 
power industry only to the extent of pos- 
sibly furnishing a cheaper source of en- 
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ergy, and “in general the cost of fuel j 
steam plants is but 17 per cent of grog 
receipts.” He added: 

Adaptation of atomic power would cay 
no change in the transmission and distriby 
tion facilities of electric companies, 
which the industry has two-thirds of its iy 
vestments. 

Even before considering this potenti 
source of energy we must have the followin 
information: first, the cost of producing 
compared with the cost of the same amow 
of energy derived from coal; second, ti 
ability to control the rate of release of e 
ergy from the atomic breakdown s0 as t 
make practical use of it; and, third, ti 
amount of uranium that can be obtaine 
practically. 


Sir James Chadwick, chief Briti 
scientist in the atomic bomb project, sai 
there was a possibility that within abo 
ten years atomic energy could be used fo 
industrial purposes. He said it would} 
“nearer ten years than fifty” before t 
secret of harnessing this new power fo 
industrial purposes could be found, a 
though there were many new problems tt 
be solved. 

One circumstance which may expedit 
the continued codperation of all Amen 
can business in attempting to harnes 
atomic energy for peacetime use is the 
government’s action in reserving to itse! 
substantial patent control over the im 
portant processes and in naming a com 
mittee of government representatives am 
scientists to control postwar use. 

Duc de Broglie, eminent French phy 
icist, said the fabulous energy rele 
by the invention of the atomic boml 
seems destined “fairly soon” to replact 
power produced by coal, oil, and water 
in commenting on news of the bom 
which dazed and fascinated Paris. 


HE United States News asked scie 
tists the following question: “) 
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wr opinion, can atomic energy become History is replete with many cases where 
practical source of power for industry the pe of war has econ gg —— ies 
oe twenty weare?” Amonw the tions of great use in peace. ieve that 
hin ten or y ye g industry will in time find many valuable 
plies were the following : uses for atomic energy to do wonders not 
John W. Thomas, chairman of the now envisionable. 
ard of Firestone Tire & Rubber Com- ; 
my, stated : (= Ectorr, director of re- 
The present stage of development and cost C search, Universal yo P — 
of producing atomic energy are a closely ompany, and president, American In- 
guarded government secret. Industry nat- stitute of Chemists, replied : 
ually is handicapped in making any esti- 
mate as to whether atomic energy could be 
harnessed for economical commercial use or 
when such a development could take place, 
because it does not know the present stage 
of development and the cost of production. 
The ingenuity of our scientists has pro- 
duced in our time the marvels of radio, 
airplanes, and many other creations that 
staggered our imagination. This lends hope 
that in the not too distant future atomic en- 
ergy can be put to constructive peacetime 
use for the welfare of mankind. 


It is not unreasonable to expect that atomic 
energy can become a practical source of 
power for industry within twenty years. This 
achievement will depend upon the number of 
scientists and technologists and the amount 
of money that management sees fit to devote 
to the problem. 

It cost $2,000,000,000 to put over the 
atomic bomb. It will cost huge sums to put 
over atomic energy as a practical source of 
industrial power. There will be intense com- 
petition in the postwar period between in- 
dustries for scientific and technical person- 


Dr. H. C. Dake, editor of The Mineral- nel, Our universities have practically dried 
de ‘ up as far as graduates in science and tech- 


gist, replied : nology are concerned due to selective service. 
Within five years, I believe that a vest- ; 
pocket source of power will be available uni- Edward S terdle , dean of the school of 
versally for all industry. Coal and petroleum mineral industries, Pennsylvania State 
as power sources are Obsolete since Monday College, stated: 
(August 6th). r 
ss : A limited practical application of atomic 
Ira Freeman, physicist of Princeton energy is likely within the next ten to twenty 
Jniversity, was of the opinion that years. However, the uranium-containing 
; é minerals are relatively rare on the earth. No 
With the atomic bomb now a startling important sources are generally known with- 
reality, there seems to be no reason to doubt in the confines of the United States. 
Dlems t@™H that science will soon find a way to release Approximately one pound of the rare 
such energy at a controllable rate. Only a isotope U-235 is equivalent to 1,000 to 2,000 
xpedit@™m ‘€W years were required for the laboratory tons of coal. On this basis, it would take 
yar discovery of the fundamental atomic process about 1,100,000 pounds of the rare isotope to 
to the successful manufacture of the bomb. replace the energy supplied annually in the 
hare It would seem likely then that the technical United States by all the coal, petroleum, nat- 
e is tha problem of releasing atomic energy at a less ural gas, and hydroelectric power. This 
to itself Violent pace should be solvable within the would require an annual production of 100,- 
the img "Ct decade or two, making the process us- 000 tons of the highest-grade concentrated 
able in an engine for developing commercial uranium ore. 
2 COMBE power. At best, the presently known uranium de- 
ives and posits could only supply the world’s energy 
Dr. C harles Raymond Downs, consult- needs for but a limited time, certainly not in 
h phys chemical engineer, said: terms of years. Possibly other elements 
Jeased I doub k , : more abundant and more easily obtained 
relea oubt that atomic energy will be avail- than uranium will prove better suited for the 
> bomig™l able for industrial power at a cost competi- commercial production of atomic power. In 
replact ota other sources except in the distant spite of atom-splitting possibilities, there is 
water re, but it may be useful for specialized no prospect of the organic mineral fuels go- 


purposes within the next ten to twenty years ing out of business. 
. bom) where cost is not a controlling factor. In — 
ed Or ne of ye ap sa — be lim- Dr. Jack de Ment, research chemist 
ed by methods yet to ievelo to con- H 
trol its rate of sod dg - and head of Fluorescence Laboratories, 
d scier B answered as follows: 
n: “I radley D ewey, president of Dewey & I believe that many industries will util- 
my Chemical Company, answered : ize atomic power within one or two decades, 
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and that later this energy will serve man uni- 
versally. This is assuming that man is as 
wise as he is intelligent. 

Due to the expense of producing U-235 
and the fact that the world production 
equals about two-thirds of the United States 
hard coal production as well as the great ad- 
justment now necessary, all present power 
sources will not be immediately displaced. 
However, atomic power should supply effi- 
cient and compact ene sources for any 
use right now. Hardly a branch of the arts, 
sciences, and industries will escape the 
atomic power revolution. 


Dr. Samuel J. Barnett, professor of 
physics, University of California at Los 
Angeles, said that “atomic power for in- 
dustry in twenty years seems to me quite 


unlikely.” 
Cotcock Jones, III, president of 


Cc. the Frances Copper Mining Com- 
pany of Los Angeles, California, said: 


I think that atomic energy can certainly 
become a practical source of power for in- 
dustry within the next ten years. The pro- 
duction, control, and application of atomic 
power or energy is just as certain to my mind 
as has been that of gasoline and oil through 
the combination of inherent energy and elec- 
tricity to produce the necessary controlled 
power of explosion. 

Scientific research is bound and compelled 
to find the practical and economical applica- 
tion of atomic energy. It now knows the 
fundamental problems involved. 


Hiland G. Batcheller, former chief of 
operations of the War Production Board 
and president of the Allegheny Ludlum 
Steel Corporation of Brackenridge, 
Pennsylvania, replied as follows: 


Scientists have accepted the fact long ago 
that the atom is a storehouse of tremendous 
energy. This fact has been demonstrated by 
the destruction accomplished by the atomic 
bomb in Japan. This force could be used 
for the benefit of humanity if it is controlled 
and released slowly instead of instantaneous- 
ly. The heat which we obtain from the sun 
is an example of perfect control of atomic 
energy by an infinite mind. Finite control 
will probably take a long time. But history 
has taught us that such developments have 
never resulted inthe immediate obsolescence 
of existing things. 


Newell S. Gingrich, professor of 
physics of the University of Missouri, 
stated : 


I firmly believe that atomic energy can 
become a source of power for industry. 
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Whether it will become a practical source of 
power and in what time it will achieve this 


finding ways to harness atomic energy will 
be large. If industry or the government sub. 
sidizes this work heavily, then we may kk 
able to realize cheap atomic energy during 
the present generation. In the laboratory 
new reactions will be sought and new mean; 
of control of these reactions must be found 
before this source of energy will be prac- 
tical. Perhaps one of the most difficult ques- 
tions to solve will be that of the distribution 
of raw materials among nations and within 
nations. 

Without having access to the results of 
laboratories working on atomic energies dur- 
ing the war, it is not possible to make an 
intelligent estimate of the length of time 
before atomic energy will be cheap, but 
‘udging from the length of time it took to 
develop the atomic bomb, I would not be 
surprised to see it harnessed within ten or 
twenty years, nor to see it cheap within 
twenty to fifty years. 


Dr. Francis T. Jones, research chem- 
ist of the Western Regional Research 
Laboratory, gave his opinion that 


. . . atomic energy can become a prac- 
tical source of power for industry within 
ten or twenty years. It may be confined to 
special applications and it won’t completely 
replace present types of power, but it certain- 
ly will be used. 

William B. Stout, past president of the 
Society of Automotive Engineers, said 
in part: 

Atomic energy will be a commercial item 
like any other source of power. If uranium 
costs $1,000 an ounce, it will take a lot longer 
than if it costs $100 an ounce, while the ap- 
paratus to use it has not as yet been de- 
veloped. This is possibly the beginning of the 
greatest engineering epic in man’s his- 


tory.... 

OHN A. FERGUSON, executive director 
J of the Independent Natural Gas As- 
sociation of America, declared that if 
science continues to make the progress 
on the use of the atom in generating 
power that it has made in recent years, 
natural gas, along with gasoline, coal, 
electricity, and all other forms of power 
generation, could become obsolete before 
known reserves are exhausted. Known 
reserves of natural gas are authoritative 
ly estimated at fifty years. 


388 





esults of 
gies dur- 


WHAT OTHERS THINK 





The (Baltimore) Sun 


INTO THE UNKNOWN 


_ Recent announcement of the potential- 
ities of application of atomic power for 
industrial purposes offsets the contention 
expressed by opponents of exportation 
of natural gas and further minimizes the 
argument of those who favor curbing its 
end use, he added. 

_ The Kansas Corporation Commission, 
in a report to the Federal Power Com- 
mission last November, anticipated suc- 
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cessful utilization of atomic energy. 
“ nswering a request by the commission 
ur a statement on utilization of natural 
gas from the vast Hugoton field of 
southwestern Kansas, the state agency 
asserted too rigid conservation would be 
as bad as waste because of “the possible 
development of means to make possible 
utilization of atomic energy.” 
It added the following statement : 
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We are not prepared to advocate that 
grave concern be now exercised over the 
conservation of gas for use one hundred 
years from now, or even fifty years from 
now. Proper utilization of that commodity 
for ten, fifteen, or even twenty-five years 
probably would be an adequate consideration. 


Dr. Robert A. Millikan, Nobel prize- 
winning physicist, doubts that atomic 
energy will have any effect “now or in 
the future upon the power industry.” 

Dr. M. Lelyn Branin, technical con- 
sultant for the Bituminous Coal Insti- 
tute, in a statement released through the 
Associated Press, said that “eventual 
utilization of atomic energy for peace- 
time purposes does appear to be most 
promising,” but added: ° 

It will undoubtedly be generations before 
the atom will make all of the nation’s steel, 
power the nation’s locomotives, generate the 
electricity, or furnish the billions of hours 
of industrial horsepower that coal does now, 
let alone heat the nation’s homes. 


HAT does the atomic bomb — the 
most dramatic unleashment of the 
war—mean to industry ? 

Business Action, published weekly by 
the Chamber of Commerce of the 
United States, not content with the re- 
search of others as to “what it means to 
us that within our hands lies a source of 
energy dwarfing all others if put to- 
gether,” conducted its own research, with 
special attention to what happens to in- 
dustry in the light of this new energy— 
new in harness, that is to say. 

And this comes from physicists it 
trusts and who speak in some degree the 
language of industry as well as science: 

There will be no sudden, great revolution 
in industry tomorrow, next week, next 
month, next year, or perhaps in this or the 
next generation. 

The immediate or even “early” replace- 


ment of present sources of energy—coal, oil, 
gas, water power—is out of the question. 


Foreseeable in this hour only is the 
use of atomic energy for industrial pur- 
poses in some particular enterprise where 
“energy storage space” is at a tremen- 
dous premium. 

Charles E. Wilson, president of Gen- 
eral Electric Company, said that thus far 
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we have evidence that atomic energy in tre. 
mendous quantities can be released and cop. 
trolled, at least to the extent of causing the 
release to occur at a desired time. 


carried along we will find ways and mean; 
of controlling and using this form of ep. 
ergy as a source of heat for direct use, and 
perhaps for special purposes such as, for ex. 
ample, supplying power to drive an airplane, 
an ocean ship, or a locomotive. 


But, in addition to technical problems 
to be solved, Mr. Wilson emphasized that 
“only time will tell whether future de- 
velopments will permit atomic energy to 
be made available at costs which will al- 
low its general commercial use.” 

Sir John Anderson, who was Chancel- 
lor of the Exchequer in the late Church! 
cabinet, and was named by Mr. Churchill 
to supervise the British atomic bomb re 
search, said that the discovery of how to 
free atomic energy was greater than the 
discovery of electricity. 

A former student of physical chemis- 
try and a Fellow of the Royal Society, 
Sir John said that the scientific discov- 
eries behind the development of the 
atomic bomb opened up endless possibili- 
ties for peacetime research. He added: 

We have been able to harness this tremen- 
dous energy in a small bomb that is for use 
in war. The first thing now is for the scien- 
tists to discover how it can be harnessed for 
the beneficial purposes of peace. That will 
be a long job. 


Professor Cecil Boord of the Ohio 
State University chemistry department 
said: 

One hesitates to even think of what the 
ultimate development could be. There is 
even a possibility that such a source of pow- 
er could supersede problems of dwindling 
oil, gas, or coal supplies. 


Dr. J. R. Oppenheimer, credited by the 
War Department with being chiefly re- 
sponsible for the atomic bomb, expressed 
the belief that world changes in the next 
twenty years as the result of harnessing 
atomic power will be more marked than 
those wrought in the score of years fol- 
lowing Faraday’s work with electricity. 
He added: 

I do not have the wisdom to say whether 


these changes will be more far-reaching than 
those brought about by electricity, but it is 
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my conviction that this discovery will go 


very far. Z % 
_, In peacetime, a small fraction of the 


effort which has been put forth on this as- 

of our project can and will bring about 
many things of lasting benefit to enrich hu- 
man life. These peacetime possibilities are 
gcret at the moment. But responsible men 
in our government are giving them study. 


Paul J. Raver, Bonneville Power Ad- 
ninistrator, believes that atomic energy, 
the threshold of which has been reached 
jy American scientists in development of 
he atomic bomb, is not likely to displace 
dectrical energy any more than the air- 
jane will replace the automobile. He 
sated : 

In fact, the production of atomic energy 
for many of its peacetime uses will require 
vast quantities of electrical energy. The 
Northwest need have no fear that its great 
power-producing installations will become 
obsolete through the development of atomic 
power. 


I these days of exhaustive research, 
through which atomic fission has 
ben realized, it would seem fair to sur- 
mise that continued research will one 
day control this force for industrial 
power application. When that day will 
come only time will tell. 

As to its ultimate effect upon the elec- 
tric utilities, that too remains to be seen. 
lt is of interest to note that in the last 
statement among those quoted above, the 
head of one of the principal Federal 
hydro projects asserts “no fear” that 
their great power-producing installations 
“will become obsolete through the devel- 
opment of atomic power.” 


It might be observed that “prophecy” 
can be a dangerous pastime. Also, the 
potentialities of this revolutionary new 
source of energy suggest the inadvisa- 
bility of putting further vast sums of the 
taxpayers’ money into hydro installations 
which might become obsolete a few years 
hence. 

The farsighted viewpoint of the busi- 
ness-managed electric utilities is indi- 
cated by the recent statement of C. W. 
Kellogg, president of Edison Electric 
Institute. 

Years of research and experimenta- 
tion will be necessary to determine 
whether atomic power eventually will 
prove feasible as a source of electricity, 
he stated, but “while no one in the indus- 
try would venture to make predictions 
now, full investigation is contemplated in 
the same spirit of progressive enterprise 
that has enabled the country’s electric 
power companies to anticipate and meet 
every expanding need for electric power 
in the past.” 

The application of atomic power to 
generation of electricity may be years 
away, if practical at all, Mr. Kellogg con- 
cluded, in stressing that the possibilities 
would in no way retard the industry’s 
planned postwar expenditures for new 
facilities and equipment. 

This seems to be the logical and prac- 
tical approach to this highly technical 
problem—to fully explore the possibili- 
ties of obtaining electrical energy from 
atomic power may one day produce the 
answer to this momentous =. 





Jobs for Released Servicemen in Electric and 
Gas Business 


iy the July 28th issue of Army and 
4 Navy Journal appeared an article tell- 
ing of the opportunities for released 
servicemen in the public utility field, es- 
pecially with electric and gas companies. 
Written by Justin R. Whiting, president 
of the Commonwealth & Southern Cor- 
poration, it presents a well-drawn picture 
of the promising outlook for the utility 


391 


business in postwar days and of the pros- 
pects for young men in that industry. 
Mr. Whiting makes it clear at once 
that the electric and gas utility companies 
are an integral part of the American sys- 
tem of equal opportunity in business and 
industry. He states: 
... The growth of the public utility indus- 
try to its present size, ranking third in the 
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nation in the amount of dollars invested, was 
accomplished only through the faith and 
credit of our system of free enterprise. The 
industry is typical of that enterprise. Large 
investment is required to provide its tools of 
production and employment. Roughly about 
$50,000 is invested for each employee en- 
gaged. This money has been provided by in- 
surance companies, savings banks, colleges, 
fraternal societies, and many ordinary peo- 
ple as individual investors out of their sav- 
ings. 


Then, noting that the United States 
has played a major part in the develop- 
ment of the electric power age, with the 
result that our electric industry has a 
record of performance during these war 
years second to none, President Whiting 
makes the following pertinent com- 
ment: 

... The people in it knew from the beginning 
that they could not fail, because industry in 
this country was geared to electric power. 
They had brought that about; and without 
the acclaim that naturally accompanied the 
great expansion in the building of ships, 
guns, tanks, and planes, the electric industry 
quietly went about its business of seeing to 
it that the necessary power was available to 
manufacture munitions of war. The gas 
business likewise stood ready to meet the un- 
precedented demands of war. They were 
prepared. 


HE ability of the public utility in- 
dustry to meet this challenge, the 
writer adds, was not developed over- 
night. In fact, this industry has always 
had to plan and build in advance, so as to 
be ready to meet the requirements that 
have been put upon it. As a consequence, 
Mr. Whiting says, 
For a quarter of a century the nation has 
been intensively electrified, and the sale of 
gas for home consumption and factory use 
has been increased, until today these prod- 
ucts are interwoven in our economic and so- 
cial fabric. This was done by privately owned 
industry which last year had Federal, state, 
and local taxes estimated at over $900,- 
As to the future for this business, 
President Whiting states that “we have 
learned through the urge of war these 
past three and one-half years, that we 
are only on the threshold of the uses to 
which electricity will be put with the com- 
ing of peace. The advantages and econo- 
mies to result from the fuller use of nat- 
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ural gas have yet to be fully realized, 
There is a big selling job ahead.” 
Then he inquires “what does this mean 
in the way of prospects for the young 
man of today?” and outlines these sey. 
eral types of employment in which the 
utility industry will be in need of men: 

Perhaps you have been prone to think of 
the business as offering opportunity to th 
engineer. Naturally, it has drawn men of 
engineering training to build and maintain its 
properties, and, as with any production enter. 
prise, it will continue to need engineers; but 
that is only part of the story. 

As the business has grown and customers 
taken on by the tens of thousands, and regu. 
lation has increased in scope, accountancy 
and general business administration have 
come to play a large role, 

Gross revenues of privately owned and op- 
erated electric and gas companies in 194 
were over $4,000,000,000. In an industry oj 
that size there is opportunity for a wide 
range of business experience. 


Reference is then made to the require- 
ments for men of financial and general 
business training. Taxes and rates also 
offer opportunity for jobs. Many kinds 
of insurance, it is noted, are carried in 
substantial amounts. Also the companies 
buy millions of dollars of machinery, 
equipment, and supplies annually. All of 
these phases of the utility business sug- 
gest the varied types of work which may 
be offered. 


TTENTION is directed to the labor re- 
lations of the business, it being 
pointed out that in that field “a mutual 
understanding of the problems of man- 
agement and employees has characterized 
the indutsry, based on the knowledge 
that there is a common interest in carry- 
ing on the business and that the compa- 
nies have a responsibility in the develop- 
ment of the territories they serve. These 
war years bear witness to that.” 

Then, in these words, President Whit- 
ing makes clear the need of released serv- 
icemen in the coming years: 

Through the years ahead, the utility in- 
dustry is going to need young men from the 
ranks of the veterans of this war, as today 
it has its quota of veterans of World War |. 
A great many of its men have and are giving 
a splendid account of themselves im 
branches of the ‘services in World War Il. 
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‘The (Portiond) Oregonian 
TRYING TO MAKE A SHORT CIRCUIT 


The industry takes just pride in their accom- 
plishments and will welcome the day when 
they will be back on the job. As the man- 
power situation changes and men are re- 
leased from the services, retirement plans of 
the utility companies will make available jobs 
for younger men. The companies today have 
not a few men in their organizations who 
would normally be retired, but who have 
stayed on to help during the man-power 
shortage, and others are reaching retirement 
age each year. 


_ At the close of this article the observa- 
tion is made: “Here is a business that 
has known no horizons, an industry that 
has taught its customers to expect the 
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best in service and has consistently low- 
ered the price of its product. The compa- 
nies require the best talent there is in the 
many fields involved, and their business 
is so ingrained in the future of this coun- 
try, it must of necessity keep pace with 
the nation’s growth in the coming days 


of peace.” 


T is heartening to see that so straight- 

forward an article, replete with prac- 
tical information for ex-servicemen, has 
been published in the Army and N. 
Journal. It not only tells of opportuni- 
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ties for jobs with utility companies, but 
it sets forth basic factors about the busi- 
ness-managed utility industry—often too 
little known or understood—in such a 


concise and lucid manner as to be really 
helpful to those for whose especial at- 
tention the article was written. 

—R. S.C. 





Most All California Farms Electrified 


I‘ The Wall Street Journal recently an 
article by A. D. Gordon, staff corre- 
spondent in San Francisco, stated that 
“of California’s 140,000 odd farms 
about 134,000 already have electric 
power, and electrification of 99.9 per 
cent is a postwar certainty.” 

California’s rural areas, it appears, 
use more electricity now than all the rest 
of the United States farms together. Two 
major factors are said to account for 
this: a climate that makes farming high- 
ly dependent on irrigation and the ex- 
tremely low power rates as compared 
with the nation’s rural average. 

And, Mr. Gordon noted, this rural 
electrification “is almost entirely the 
achievement of private utilities.” He 
says: 

. . . When rural areas reach a saturation 
point, private firms will have supplied nearly 
85 per cent of the farm customers. The gov- 
ernment’s Rural Electrification Administra- 
tion (REA) has barely a toehold in Cali- 
fornia—its lines have gone to only .4 per cent 
of the total of farm consumers. Municipal 
systems and power and irrigation districts 
supply the remainder. 

California will be the first state to electrify 
practically all its farms. Some others are 
nearing that goal—New Jersey and Rhode 
Island, for example—but many have a long 
way to go. Texas, with more farms than 
any other state, shows only a 30 per cent 
rural electrification. A third of the farms in 
the rich corn belt states of Illinois and Iowa 
still lack power. 


The writer then comments that elec- 
tricity for farms means a lot more than 
light to read by or heat to make toast. He 
states : 

Through scores of new machines and 
processes its energy can be converted into 
production of increased revenue from the 
land. Electricity can make farming opera- 
tions potentially as efficient as a well-run 
factory—and it can eliminate a lot of farm 
drudgery, too. 
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For example, Pacific Gas and Electric sur. 
veyed 805,000, about half, of its customers 
and found that this cross section of Cali- 
fornians wants to buy new radios, 
187,000 washing machines, and 62,000 food 
freezers. More than half the demand for 
these appliances, the utility found, came 
from rural areas. Demand will be heavy, too, 
for such items as vacuum cleaners (180,000) 
and electric refrigerators (122,000). 


These, of course, are appliances which 
can be used in city and country alike. 
For solely farm use it is noted that there 
is a rising demand for “mechanical hired 
hands,” most of which will need elec- 
tricity. As one instance, reference is 
made to small portable motors: 

. .. They can be put to work doing hundreds 
of ordinary chores and many unusual ones— 
shelling corn, grinding feed, washing milk 
bottles, mixing cement, hulling walnuts, or 
shaking fruit from trees. California farmers 
already are using a quarter of a million elec- 
tric motors. 

Electricity has a growing future in spe- 
cialized farming, too. An illustration is the 
chicken and egg business which either is 
using or now testing [various] methods and 
equipment. 


Among these are listed air-conditioned 
hen houses ; a vacuum cleaner to pick up 
litter in chicken pens which cuts cleaning 
time in half; use of ultra violet light on 
several California poultry farms to kill 
air-borne germs and reduce mortality 
among chicks. And, it was said, Univer- 
sity of California agricultural engineers 
are experimenting with high-frequency 
current treatment of eggs so they will 
keep better. Then these other farm uses 
for electricity are mentioned : 

Half of California dairies already are us- 
ing electric milkers and the number employ- 
ing electric sterilizing equipment is increas- 
ing. Electrically operated sorting tables, 
cleaners, and graders are indispensable 
equipment in the big fruit- and vegetable- 
packing plants. 
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Successful use of infrared heating to de- 
hydrate foods promises a postwar market 
for equipment and power. 


s to the two factors—irrigation and 
low rates—which contribute ma- 
terially to the widespread farm use of 
dectricity in California, Mr. Gordon has 
this to say: 


California’s rapid ascent up the rural elec- 
trification ladder results chiefly from its 
climate. Almost all growing crops depend 
on irrigation. Irrigation, in turn, requires 
pumping systems. More than two-thirds of 
California farms have electric water sys- 
tems. Irrigation pumps are the biggest out- 
let for power. 

Another important growth factor has been 
the low rates for electricity. California 
rural areas in 1944 consumed 1,886,000,000 
kilowatts, as against 1,507,000,000 for the 
rest of rural United States but the cost for 
California ranchers is only a third of the 
total United States farm electric bill. Pa- 
cific Gas and Electric’s rural agricultural 
rate, for example, is approximately 14 cents 
per kilowatt hour compared with a rural 
average of about 3 cents for the United 
States, including PG&E. 


Plans for postwar extensions, it ap- 
pears, are completed. Most of the re- 
maining job of electrifying California’s 
farms, the article states, will be done by 
Pacific Gas and Electric Company. Mr. 
Gordon observes: 

. Its present unfilled applications for 8,000 
new outlets will require 3,000 miles of line 
extensions at a cost of about $6,000,000. . 

PG&E’s service area covers 89,000 square 
miles of central and northern California and 
now serves 75,000 farms. A survey showed 


only 5,000 farms not electrified. By the time 
the immediate postwar extensions are com- 
pleted, company officials believe practically 
all these will be connected to its lines. 


As to southern California, three pri- 
vate utility companies have completed 
their plans to “blanket their operation 
areas” : 

. . . Southern California Edison Company 

will install 500 miles of new lines for 1,600 

rural consumers. California Electric Power 

Company now has about 1,000 rural service 

applications, half for farms of three acres 

or more. San Diego Gas & Electric Com- 
pany, at the bottom tip of the state, will add 

400 farms in its rural districts. 


HE situation in California as to 

rural electrification has its unique 
features, as Mr. Gordon points out, 
which have contributed to the supplying 
of service to so high a percentage of its 
farms. 

That this has been accomplished al- 
most entirely by the private utilities indi- 
cates an alertness on their part. It also 
is a marked demonstration that the busi- 
ness-managed electric utilities sense their 
responsibility, as well as the opportunity, 
to make electricity available to the farms. 

This same policy is revealed in many 
sections of the country. From practically 
every state come reports of plans well 
under way by private utility companies 
for extension of rural lines throughout 
their service territories, as soon as post- 
war conditions permit. 

—R. S. C. 





Extensive Research Program of the 
Gas Industry 


HE war has stimulated industrial 

research, both by business concerns 
and by government agencies, upon a 
scale heretofore unprecedented in this 
country. 

At a recent forum on the “Future of 
Industrial Research,” held by the Stand- 
ard Oil Development Company, it was 
stated that “in 1920 about 350 industrial 
companies employed 9,300 persons in re- 
search. By 1940 the figures were 2,350 


establishments and personnel of over 
70,000. . . . The expenditures by indus- 
trial firms for this purpose are estimated 
to be about $300,000, a year.” 

That the importance of research is rec- 
ognized in the utility field is indicated by 
an article on “Gas Industry Research,” 
which appears in the July-August issue 
of the American Gas Association 
Monthly. The author is E. P. Noppel (of 
Ebasco Services, Inc., New York city), 
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chairman of the association’s codrdinat- 
ing committee on research. He said: 
... the present war has become the most ter- 
rible in history because of advancement in 
technological ‘devdagueit. It has resolved 
itself to a large extent into a battle of science 
and production. ... 

At the same time, these advanced devel- 
opments in the field of destruction have cre- 
ated opportunities such as we have never 
before experienced. Eventually we will see 
a conversion of the results of these vast war- 
time research programs to their application 
in connection with the production of new 
materials and equipment for peacetime use. 
All businesses including our own will 
materially affected by these developments in 
the future. 


on VV are fortunate,” continues Mr. 
Noppel, “in these days of rapid 
change, that the leaders in our industry 
have taken steps to plan for the future.” 
An outline is given of a comprehensive 
program of research activities, in almost 
a dozen main groups or divisions, touch- 
ing both natural and manufactured gas. 
The scope of research, it appears, covers 
a broad field, and is not limited to the 
work to be done under the supervision of 
AGA committees, but covers a much 
wider field. Close relations are main- 
tained with affiliated testing laboratories 
in Cleveland, Los Angeles, and Chicago. 
Also, the benefit is had of research work 
of the Bureau of Mines, and of the lab- 
oratories of various manufacturers of 
gas appliances, pipe, production, and 
other equipment. 

The principal features of this article 


are the details set forth regarding the re- 
search program, touching upon such mat- 
ters as manufactured gas and produc- 
tion research; domestic gas utilization 
research ; industrial and commercial gas 
utilization research; and several related 
subjects. This information is presented 
in such a manner, and with explanatory 
comment, that it should be of practical 
value to operating men directly interested 
in this phase of the gas business. 


HE impression is had, in reading 

this article, that the gas industry in 
thus approaching the problem of re- 
search, has adopted a farsighted policy, 
and that, in so doing, it shows apprecia- 
tion of the words of Frank A. Howard, 
president of Standard Oil Development 
Company, in his introduction to the re- 
port of the forum on the “Future of In- 
dustrial Research.” 

Mr. Howard said: “Industrial re- 
search is now accepted as the main re- 
connaissance staff of industry. It must 
keep years ahead of the forces of produc- 
tion, and these forces are headed not only 
toward a victorious ending of the war, 
but toward an unprecedented standard of 
living for the postwar world. Adequate 
plans must be made for the postwar re- 
search which is to lead industry toward 
its goals.” 

It is with such foresightedness, and 
faith in accomplishment, that American 
industry, including the utilities, will 
build for the postwar future. 





Regulation Will Work 
COVE [FPC] would like the recognition by all of the electric utility 


try that regulation will 
to approach its regulatory problems with the cards 


dustry universall 


work, and we would like the in- 


face up om the table. I sincerely believe that, in general, more can be ac- 
complished through this approach than through litigation, but I also 
believe that there are distinct advantages in court tests in those cases 


which involve broad statutory interpretation.” 


—Basit MANLY, 


Chairman, Federal Power Commission. 
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The March of 
Events 


War Agencies’ End Ordered 


posers the cessation of hositilities with 
Japan, President Truman almost immedi- 
ately declared that nearly all the government’s 
emergency war agencies should be liquidated 
as rapidly as possible. He wants the old-line 
Federal departments to take over any of the 
agencies’ functions needed in peacetime, and 
to absorb others. It was rumored that a new 
Department of Welfare, with Cabinet status, 
might be created. 

The whole program intended to create a se- 
cure economy will be codrdinated by John W. 
Snyder, director of the Office of War Mobili- 
ution and Reconversion. This agency has a 
statutory basis; it was created by Congress 
both to codrdinate the war effort and to direct 
the task of shifting the nation from a war to 
a peacetime footing. Congress has given Mr. 
Snyder’s agency life through June 30, 1947. 
The elimination and merging of war agencies 
into regular departments will be under direc- 
tion of Mr, Snyder. 


WPB Drops 210 Controls 


BR: adding a single regulation to its books 
on August 21st, the War Production Board 
swept aside 210 of its wartime controls over 
industry. The board abolished entirely its limi- 
tations on the number of radios, refrigerators, 
and trucks that manufacturers can turn out 
for civilian use. It removed restrictions on a 
long list of other peacetime products, and 
fred many chemicals, metals, and minerals 
for use in civilian goods. 

The sweeping reconversion step was taken 
by adoption of Priorities Regulation Number 
jl—a technical order whose effect was to wipe 
out 103 limitations (“L”) and materials (“M”) 
orders, and 98 “schedules” to such orders. 
Nine other revocations were made separately 
awe to the controls removed under 


WPB Chairman Krug said all other WPB 
controls were under review and a large num- 
ber of further revocations would be made soon. 
However, Mr. Krug said, the lifting of«indi- 
vidual control orders does not remove the obli- 
gation from industry and he made it clear 
tht WPB is prepared to reimpose its orders 
if a sufficient volume of low-cost articles is 
tot forthcoming after reconversion to normal 
production lines. 
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The WPB, as an administrative entity, will 
probably continue in existence until the end 
of the year. A skeleton organization will be re- 
quired for that length of time to take care 
of details.of liquidation. 


OWU to Be Dissolved 


DWARD FALcK, director of the WPB Office 

of War Utilities, disclosed recently that 
his organization will wind up its operations 
and be dissolved by September 30, 1945. The 
OWU was created February 23, 1943, as a 
semiautonomous unit within the War Produc- 
tion Board, to have jurisdiction over war- 
time regulation of power, water, gas, and wire 
communications utilities. 

Announcement of plans for dissolving the 
office was made by Mr. Falck at an assembly 
of the full OWU staff. A brief timetable had 
been prepared by the director providing for 
the elimination of virtually all utility controls 
simultaneously with the winding up of the 
Office of War Utilities. Orders U-7 and L-94 
had already been canceled at this writing; 
U-1, U-3, and U-4 will be canceled September 
30th. (See also pages 362, 377.) 

After September 30th about the only re- 
maining War Production Board restrictions 
— to utilities will be on inventory con- 
trols. 


Shipshaw Termed Aluminum 
Threat 


PERATIONS of the Canadian aluminum 

plants at Shipshaw were termed recently 
by Dr. Paul J. Raver, Bonneville Power Ad- 
ministrator, “a real competitive threat to 
American plants because of artificially low 
power costs.” (See also page 376.) 

At a light metals hearing conducted by a 
subcommittee of the Mead War Investigating 
Committec, Dr. Raver denied statements that 
Bonneville rates for such plants were too high, 
asserting they are “the lowest for the nation.” 
He said the administration is eager to find 
some way by which even lower-cost power 
can be made available to industries of the Pa- 
cific Northwest, but added: 

“If the competitive position of Pacific 
Northwest aluminum reduction plants needs 
improvement, as for example to combat the 
Shipshaw situation, which is a result of past 
government financing policy, either some 
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means, must be found to subsidize the light 
metals industry directly or Congress must 
direct us into a different approach to our 
rate base.” 


REA to Resume Line Building 


ESUMPTION of the Rural Electrification 

Administration’s construction of power 
lines, giving jobs to thousands of men and 
stimulating the production of electrical equip- 
ment, has been made possible by release of 
war materials, Claude R. Wickard, REA Ad- 
ministrator, said on August 22nd. “Steel, cop- 
per, and aluminum, which have been going 
into guns, shells, and planes, will now help to 
brighten the lives and lighten the work of 
America’s farmers,” he added. 

Most of the organization’s borrowers were 
engaged, or would soon engage, in expanding 
construction, he said, on the basis of plans 
for a great increase which had been going for- 
ward for a year. Appropriations this year for 
loans total $200,000,000, in addition to about 
$100,000,000 previously allotted but held up for 
lack of materials and man power, This com- 
pares with a total of $432,000,000 in loans 
over the entire ten years of REA’s existence, 
financing extension of electric service to about 
1,300,000 rural consumers. Of these latter 
loans $95,000,000 in principal and interest have 
been paid back, it was said. 


Standard Time May Be Delayed 


HE coal shortage may interfere with con- 

gressional plans to abolish war time, 
which moved most of the nation’s clocks 
ahead one hour on January 20, 1942. 

Aids of Representative Clarence Cannon 
(Democrat, Missouri), who has led a drive 
to repeal the war time act on the ground it 
is not necessary, disclosed recently that J. A. 
Krug, head of the War Production Board, is 
opposed to repeal for the present. Mr. Krug 
informed Representative Cannon that the coal 
shortage may make it necessary to continue 
all light-saving programs, including the war 
time law. 

The original law was made effective for the 


duration of the war plus six months, 
Congress ended it sooner. 

Legislation to repeal the law is pending in 
the House Interstate Committee, 


Postwar Sales Training Plans 


course in “Fundamentals of the Gas Industry,’ 
which will be available to all gas companies 
and appliance manufacturers early this month 
This was believed to be the first major indus 
try to undertake a program for training both 
sales and industrial personnel on a nation-wide 
scale for the postwar period. 

However, a similar program for the elec- 
trical industry is being produced by the Edison 
Electric Institute and is expected to be com- 
pleted before the end of the year. It is designed 
to embrace all branches of the industry, with 
regard to the sale of service by electric utili- 
ties, electrical manufacturers, wholesalers, and 
dealers. 


Bonneville Hearing Canceled 


HE Federal Power Commission recently 
canceled a hearing previously set to begin 
August 27th at Spokane, Washington, on the 
question of confirmation and approval of cer- 
tain changes in rate schedules and administra- 
tive interpretation proposed to be made by the 
Bonneville Administrator. 
The hearing had been twice postponed be- 
fore the cancellation. 


the schedules would discriminate against utili- 
ties owning and operating facilities for gen- 
erating substantial portions of their own energy 
requirements and in favor of public bodies 
and cooperatives. 

However, all the complaining companies 
notified the commission that, inasmuch as the 
hearing would be confined to testimony and 
information relevant to the modification of ex- 
isting schedules, they would not submit evi- 
dence. 


California 


Central Valley Project 
May Be Resumed 


HE War Production Board probably will 

authorize immediate resumption of work 

on the Central Valley water and power project 

in the state, in the opinion of Robert S. Cal- 

land, acting regional director of the Bureau 
of Reclamation. 

Calland said the bureau has funds on hand 
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to wind up construction of Shasta dam and 
power plant, to complete Friant dam, and to 
finish the 18-mile Contra Costa canal. In addi- 
tion, the bureau has $7,000,000 with which to 
build the first portions of the 160-mile Friant- 
Kern canal, he said. 

All these funds were appropriated to the 
bureau before Pearl Harbor, Calland said, but 
during the war WPB restricted Central Val- 
ley’s work to the Shasta dam and power pro) 
ect and to Friant dam. 
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me bureau needs an additional $19,000,000 to 
sh the Friant-Kern canal, as well as to 
wry through the Delta Cross channel and 
Delta Mendota canal projects, he said. 


Utilities Manager Resigns 


ward G, CAHILL, manager of utilities for 
the city of San Francisco for more than 
ieen years, last month gave notice of his 
1 ation to resign from city service. In a 
wer to the public utilities commission dated 
cust 15th, made public late in the month by 
urshall Dill, commission president, Cahill 
ied that the resignation become effective 
wember 15th or at an earlier date. 


Cahill explained that he was returning to 
active partnership in a contracting business 
with his brother. 


Water Rates to Be Increased 


Wes rates to communities served by the 
San faa Sao Water Department are to 

5 per cent this month, as a re- 
yea Bp of concurrence by the Francisco 
board of supervisors in a recommendation 
made by the public utilities commission. The 
raise will have the effect of reducing the city’s 
estimated property tax rate for 1945-46 by 
about 10 cents by putting the water department 
on a self-supporting basis. 


Colorado 


More Money to Be Asked for 
Colorado-Big ‘Thompson 


taconference in Denver last month Sena- 
tor Edwin C. Johnson and Representative 

jiliam S, Hill informed reclamation officials 
the city that they would seek to get addi- 
imal appropriations for the Colorado-Big 
_transmountain _ water diversion 


Selon to continue the project through- 
t this and the next fiscal years. 
Johnson and Hill met with Reclamation 


Commissioner Harry W. Bashore and Re- 
gional Director E. B. Debler of Denver. Deb- 
ler said funds now available would carry on 
the work only until Christmas. Bashore de- 
clared the bureau could proceed efficiently and 
provide employment for many returned serv- 
icemen if an additional $3,400,000 should be 
made available this year. 

Johnson and Hill said they would support 
a proposal appropriating $20,000,000 for the 
period, allowing extensive further work on the 
foothills storage system, reservoirs, power 
plants, aqueducts, and. other works, and on 
the Granby reservoir. 


District of Columbia 


per cent during the test year ended June 30, 


Gas Rates Unchanged 


]NCHANGED gas rates during the year be- 
ginning September Ist were practically as- 
ed to Washington last month when the 
lic utilities commission concluded its an- 
ul investigation of Washington Gas Light 
mpany charges in a brief 2-hour hearing. 
A6 per cent rate of return now allowed to 
te utility company was admitted to be a 
air and just” figure by PUC Chief Account- 
tV. A. McElfresh. O. H. Ritenour, comp- 
iler of the company, told the commission 
at the firm had earned a return of only 5.69 


1945. If a 6 per cent return is continued, the 
company will waive the rate increase this year 
"a the deficiency would be too slight, he 
said. 

Little debate arose during the hearings since 
PUC figures on the company’s earnings showed 
no marked difference from those of the firm. 
The company listed $1,858,315 as the amount 
available for return while the PUC set $1,859,- 
013. The Treasury Department was given ten 
days in which to study testimony and decide 
whether the government would file a brief in 
the case. 


Florida 


Municipal Plants Resist 
Regulation 


HE national magazine, Public Power, re- 
Ports that the state house public utilities 
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committee rejected two proposals to put mu- 
nicipal utilities under the supervision of state 
agencies, The committee reported unfavorably 
on one measure establishing a state utility 
board to regulate the operations of all public 
and privately owned utilities. The second pro- 
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posal, which would have expanded the state 
railroad commission and given it additional 
authority to regulate utilities and their rates, 
was also reported unfavorably by the house 
railroads and common carriers committee. 
At a joint public hearing for both of these 
bills, a large delegation of representatives of 
the League of Municipalities and of the co- 
Speratives expressed opposition to the meas- 
ures, City officials from municipalities operat- 
ing utilities argued against having local rates 


for power and gas regulated by the state 

The proposal to establish a state utility board 
called for a 7-member ly with power over 
all utility operations, includi municipal] 
owned systems and rural electrification proj. 
ects. The other bill would have changed the 
name of the state railroad commission to the 
Florida Public Service Commission and giver 
it five members instead of three. It carried a 
provision to exempt municipally owned plants 
and REA projects from its authority. 


Georgia 


Utility Changes Ownership 


A contract for the sale of the Atlanta Gas 
Light Company for $11,000,000 to the 
Southern Natural Gas Company of Birming- 
ham was recently announced by the Consoli- 
dated Electric & Gas Company of New York. 
The sale is subject to approval of regulatory 
agencies and the funds will be used to retire 
collateral trust 6 per cent bonds. 

No changes in management, personnel, or 
physical properties are anticipated if the sale 
is carried out, according to officials of the 
Atlanta Gas Light Company, which is said to 
be Atlanta’s oldest corporation and the sec- 


ond oldest in the state. In addition to the $11, 
000,000, earnings of the Atlanta Company since 
April 1st will go into the sale price. 

Twenty-five Georgia communities are served 
by the Gas Light Company. 


Trackless Trolley Not 
Motorbus 


A STATE court recently ruled that a trackles 
trolley is not a motorbus and invalidated 
executions against the Georgia Power Com 
pany for about $130,000 in license fees and 
penalties which the state had sought to collect 
for operation of trolleys in Atlanta. 


Illinois 


ten years,” Harrington said. “Tentatively 


Busses to Replace Trolleys 


EHABILITATION of Chicago’s traction sys- 
tem will probably result in the replacement 
of many streetcar lines with bus routes, ac- 
cording to Philip Harrington, chairman of 
the governing board of the Chicago Metropoli- 
tan Transit Authority. It is proposed that the 
authority buy and merge for operation under 
mong ownership the surface and elevated 
ines. 
“We have outlined an improvement program 
that would retire and replace 4,000 pieces of 
rolling stock, exclusive of elevated cars, in 


dition, 500 more vehicles are to be bought and 
it will be decided later whether they will 
busses or cars. 

“It is probable that streetcars of the mos 
modern type will be retained on the long routes 
with heavy traffic. Busses logically would } 
—_ on short lines and for light traffic,” 
said. 

The surface lines are now operating mo 
than 400 busses and have 270 on order; th 
also have ordered 200 new streetcars. 


Kansas 


New Utility Firm Gets Charter 


CHARTER application, outlining the merger 

program of Power pany into 
Western Light & Telephone Company, was re- 
recently approved by Frank J. Ryan, sec- 
retary of state. Under the consolidation, 
Kansas Power, of Great Bend, will be merged 
with the Western Light & Telephone Company, 
of Kansas City, Kansas, under which name the 
new $8,000,000 corporation will operate. Prin- 
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cipal offices will be maintained in Kansas Ci 
with a branch headquarters in Great 5 
The Great Bend corporation had an a 
thorized capital of $2,500,000 before t 
merger. Western Light & Telephone—d 
original Nathan Jones corporation with offc 
in Salina—had operated from 
since the Jones bankruptcy and had an # 
thorized capital of $2,000,000. The consolid 
tion brings Western Light & Telephone 
operating control of more than 200 individu 
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utility properties in central and western Kan- 


sas towns. 
Arthur L, Mullergren will become president 


of the newly formed corporation, while H. S. 
Kilby, formerly president of the Kansas Pow- 
er Company, will be a vice president. 


Louisiana 


Natural Gas Unit Dissolved 


OVERNOR Jimmie H. Davis recently ap- 
G proved the recommendation of the Louisi- 
ana Natural Gas Conservation Committee that 
it be dissolved and its work turned over to 
its chairman and director, Colonel P. A. Frye, 
and his staff, under direct supervision of the 
governor, 

The governor said that most of the remain- 
ing work was “technical,” and that the com- 
mittee had said it had confidence in the abil- 
ity of Frye and his staff to carry out the state’s 
conservation policies. 

The committee was appointed by Governor 
Davis early this year and given a $100,000 ap- 
propriation. 


Expansion Project Approved 


HE New Orleans commission council re- 
cently adopted an ordinance authorizing 
issuance of a certificate of public necessity 


to New Orleans Public Service Inc, for ex- 
pansion and replacement of its power-generat- 
ing facilities and approving a financial plan 
for the $9,000,000 project. 

The project calls for construction, at an 
estimated cost of $6,000,000, of a 35,600-kilo- 
watt generating station at Dwyer and Dow- 
man roads, plus substations and circuits con- 
necting it with the Market street generating 
station. In addition, three smaller turbogenera- 
tors and several low-pressure boilers at the 
Market street station would be replaced by one 
23,000-kilowatt turbogenerator and increased 
boiler capacity. Total estimated cost would be 

000,000. 

To finance the program, the utility plans 
to issue and sell when needed up to 120,000 
shares of common stock to raise $3,000,000; 
to issue and sell $1,500,000 in notes, when 
needed; and to use cash on hand or in the 
property fund. The company plans to start 
work as quickly as equipment and materials 
can be obtained. 


* 
Michigan 


City Plans New Power Plant 


ipa plans to build a $5,421,300 power 
plant to supplement the public lighting 
commission’s plant and thus provide the com- 
mission with generating capacity ample to 
meet its anticipated peak demands until 1954, 
Major General Philip B. Fleming, Federal 
Works Administrator, disclosed recently. The 
city was allotted a Federal advance of $150,- 
000 to supplement $200,000 of city funds for 
preparation of plans. The Federal funds will 


be made available through the FWA Bureau 


of Community Facilities and are to be repaid 
without interest when construction is begun. 
The first unit of the new plant, combined 
with the 80,000-kilowatt capacity of the present 
plant, will give the public lighting commission 
a generating capacity of 115,000 kilowatts. 
The Detroit area is served by the commis- 
sion’s facilities and by those of the Detroit 
Edison Company. The two systems are inter- 
connected, and the latter supplies power to the 
commission’s lines for peak demands. 


Minnesota 


Natural Gas Vote Possible 


am. citizens will be given an opportu- 
nity next year to vote on the matter of gen- 
eral use of natural gas in the city, and if the 
Proposal is approved, the fuel may become 
available about next September, William Par- 
ranto, commissioner of public utilities, 
promised recently. Mr. Parranto explained that, 
with the lifting of Federal wartime regulations, 
the way had been cleared for taking necessary 

steps to obtain natural gas for St. Paul. 
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First big step that must be taken, he said, 
is to submit the natural gas issue to the people 
at the polls. Mr. Parranto added that he 
planned to consult with other council mem- 
bers soon, to determine whether this should 
be done at the primary election next year or 
at the final municipal election. 

If the issue is adopted by the voters, the city 
would then have to make application to the 
Federal Power Commission for authority to 
use natural gas for industrial and domestic 
purposes. 
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Missouri 


Utility Purchase Authorized 


T= state public service commission re- 
cently authorized the city of Springfield 
to purchase, for $6,750,000, the Springfield 
Gas & Electric Company. Validating the util- 
ity transfer, the commission ruled out the argu- 
ment that the city could not operate facilities 


outside the city limits because that might lead 
to political maneuvering and commented: 
“This commission should not deny this appli- 
cation on the theory that the people of this 
city are incapable of self-government.” 

Commissioner Agnes Wilson dissented, con- 
tending the transfer was unconstitutional and 
not in the public interest. 


. 
New York 


Transit Program Announced 


A $1,000,000,000 construction program for 
the next six years, including construction 
of the long-planned Second avenue subway 
and modernization of Brooklyn’s antiquated 
surface transportation lines, was made public 
late last month by the New York Board of 
Transportation. 

The request, submitted by the board to the 
city planning commission for inclusion in the 
1946 capital outlay budget and the companion 
1947-51 capital construction program now in 
process of preparation, contained twenty-five 
projects. The commission must approve any 
project before it can be initiated by the New 
York Board of Estimate. 

Of the projects, only five, aggregating 
$376,820,000, were recommended by the board 
for inclusion in the 1946 capital budget itself. 
The largest of these is the $344,100,000 plan 
for a Second avenue subway. 

The $1,000,000,000 program drew imme- 
diate criticism from two city civic groups; 
one of them asserted that the proposed appro- 
priation was far in excess of city funds avail- 
able for public improvements. 

The Citizens Budget Commission, Inc., is- 


sued a statement calling for the postwar works 
program to be cut, not increased. Russell V. 
Cruikshank, president of the Real Estate 
Board of New York, Inc., said that the pro- 
posal came “as a shock to taxpayers already 
appalled by failure of transit system revenues 
to provide proper maintenance for the system 
we have.” 


To Reduce Electric Rates 


yy Milo R. Maltbie, state public 
service commission, recently announced 
that the Queens Borough Gas & Electric 
Company, subsidiary of Long Island Lighting 
Company, would reduce electric rates by $350,- 
000 annually. 

The commission requested the reduction, it 
was stated, after an examination indicated the 
utility’s earnings were substantially in excess 
of a fair return on the property used in ren- 
dering service. While hearings in the mat- 
ter were in progress, the company made an 
offer which was acceptable to the commis- 
sion. 

Queens Borough Gas & Electric serves ap- 
proximately 54,000 customers in Queens and 
Nassau counties. 


* 
Oklahoma 


Utility Boosts Pay 


LANKET increases of $10 a month for all 
salaried employees and 54 cents an hour 
for all employees paid on an hourly basis were 
put into effect for the 1,361 employees of the 
Oklahoma Gas & Electric Company with re- 
moval of War Labor Board restrictions. 


The pay increases, effective since August 
16th, constitute a high cost of living bonus, 
OG&E President George A. Davis said. 

A similar increase was sought by the com- 
pany for its employees in 238 communities 
in Oklahoma and western Arkansas six 
months ago, but the WLB refused to approve 
the raises, it was said. 


Oregon 


duced electric rates to be effective with bills 
issued after the September, 1945, meter read- 
ings. The reduction amounts to about 12 per 
cent and will mean a saving of approximately 
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PUD Cuts Rates 


trEcTorS of the Clatskanie Peoples’ Utility 
District authorized a new schedule of re- 
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$8,500 per year to district customers, it was 


said. 

This is the second reduction made by the 
district since it started operating in March, 
1943, the first having been made in July, 1944, 
amounting to $65,000. Savings to customers 


on both reductions total $15,000 per year. 


Part of the reduction, it was explained, is 
due to lower wholesale power cost to the dis- 
trict since the installation of Bonneville’s new 
substation at Westport and part is due to in- 
creased earnings of the district. 


Pennsylvania 


PP&L Plans Expansion 


cruAL work on the first phase of the 

Pennsylvania Power & Light Company’s 
announced $65,000,000 construction and ex- 
pansion program planned in the next five years 
is to be undertaken “in the very near future,” 
according to company President Charles E. 
Oakes. He said the whole project will give 
employment for an indefinite period to thou- 
sands of workers, for it will mean enlargement 
of power plants, building of a gigantic plant 
at Sunbury, additions and improvements to 
transmission lines, more new substations, re- 
furbishing of plants now manufacturing gas, 
and extension of lines in rural areas. 

All this, he said, is aimed to make electric 
service available to thousands of prospective 
customers in the company’s 28-county terri- 
tory of eastern Pennsylvania, whose applica- 
tions for service were delayed in hundreds of 
cases by the war emergency and restrictions on 
use of critical materials. Oakes estimated 
that half the total expenditure will go for 
wages and salaries. 

The largest single project in the program 
will be the 140,000-kilowatt Sunbury plant. 


This plant, which will feed electric power into 
the company’s large network of high-voltage 
transmission lines, is described as being able 
to generate enough juice for three cities the 
size of Harrisburg. 


PUC Realigns Bureaus 


Ba state public utility commission last 
month started reorganizing three of its 
five bureaus. A new bureau of transporta- 
tion will replace the bureau of motor trans- 
portation so that all matters affecting motor 
carriers, railroads, streetcars, planes, etc., can 
be dealt with in one bureau. 

A new bureau of rates and research will 
succeed the existing bureau of engineering 
and hereafter all technical phases of rate regu- 
lation will be administered there. The bu- 
reau of accounts will retain its title but about 
half of its personnel will be distributed to the 
bureau of transportation and the bureau of 
rates and research while the remainder will 
deal with accounting, finance, budgetary, and 
assessment activities. 

This is said to be the first realignment of 
bureaus since 1914. 


South Carolina 


Co-ops Extend Service 


pe rural electrification codperatives have 
embarked on a postwar expansion program 
to extend electric service to 34,000 new rural 


consumers, according to V. D. Nichol- 
son, deputy administrator of the Rural 
Electrification Administration. The 23 co- 
operatives in the state, already serving 35,- 

rural consumer-members, have a_back- 
log of $1,336,000 in REA loan funds allocated 


for construction of new power lines. This, plus 
approximately $2,000,000 advanced to codpera- 
tives in July, will finance the expansion pro- 
posal, which will almost double the state’s 
rural electrification program. 

Deputy Administrator Nicholson comment- 
ed that South Carolina farmers “are using 
their electric power productively,” and said 
that the farmer-owned and -controlled co- 
Operatives in the state “have far exceeded loan 
obligations” to the REA. 


Tennessee 


Traction Agreement Signed 


HE city of Memphis recently signed a new 
contract with the Memphis Street Railway 
ompany. The new 20-year agreement, ef- 
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fective November 20th, provides for the ex- 
penditure of $4,000,000 to modernize the sys- 
tem, according to Colonel Roane Waring, 
president of the company and head of the 
American Transit Association. 
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Half of this sum will be used to buy new 
rolling stock, including more than 125 elec- 
tric trolley coaches and motorbuses, which 
will replace obsolete streetcars. Orders for 
approximately $2,000,000 worth of equipment 


as soon as wartime conditions would permit 

The remainder of the $4,000,000 will finance 
extension and improvement of existing service 
routes, the removal of 60 miles of streetcar 
tracks, and the paving of 25. miles of city 
streets. 


were to be placed soon, delivery to be made 


* 


Texas 
City to Have More Street Lights Rate Reductions Considered 


] "gtatzarion of 1,000 new street lights in ATE reductions for gas, telephone, and bus 
Houston, to be completed before the end service for Houstonians may be sought 
of the year, will be started by the Houston following a $595,500 electric rate cut, effective 
Lighting & Power Company this month, ac- September Ist, W. Clinton Owsley, city util. 
cording to a statement by Utilities Director ties supervisor, indicated recently. He dis. 
J. M. Nagle. The move is a resumption of closed that rate studies for other utilities are 
the street-lighting program embarked upon being made, contemplated, or have already 
in 1942 under an agreement signed between m completed. f 
the city and the company in 1941, by which A break for Houston taxicab riders is also 
the company was to install 3,500 street lights in prospect, he said, with early repeal of the 
by 1947. city’s group-riding ordinance being planned. 
Under the agreement the company was to Mr. Owsley is now studying the rate struc- 
install 1,000 new lights in 1942 and 5,000 ad- tures of the Houston Gas & Fuel Company 
ditional per year through 1947, but the war and Houston Natural Gas Corporation. Con- 
emergency halted the program in 1942 after sumers served by the city-owned gas system 
only 800 new lights had been put into service. seem to be out of luck, he indicated, for no 
The agreement also provided that the com- study for its rates has been ordered. 
pany would pay the city $30 per year per light A rate study of Houston Electric Company, 
for lights scheduled to be installed but not looking toward a reduction of bus fares and 
installed, which the company has been doing. improvement of bus service, has already been 
Installation of the 1,000 new lights this year, completed. Mr. Owsley declined to say what 
if completed before January, will mean that recommendation he had made in the matter, 
the company will save $30,000 it otherwise but Councilman Clyde Fitzgerald four months 
would have to pay the city. ago suggested an 18 per cent reduction. 


* 


Utah 


Association, which now may operate in other 
western states as well as Utah. Additional 
chapters also may be organized, the first of 
which is functioning now at Ogden. 

Ora H. Barlow, president, explained that 
membership also may be broadened to it- 
clude representatives of closely allied indus- 


Electric Group Increases Scope 


RTICLES of incorporation for the Electrical 
League of Utah were recently amended, 
and a revised charter was issued by the state 
changing the name of the organization and en- 


larging its scope, according to George L. Nel- 
son, manager. tries. Now represented are wholesalers, con- 


The new name is Intermountain Electrical tractors, manufacturers, dealers, and utilities 


* 


Wisconsin 


In accepting the $1,650,000, Finance Chair- 
man H. L. Garner explained, the city 
lose the annual interest of $75,000, paid by the 
water department, and the annual $20,000 pay- 
ment on principal, 

However, it is possible the loss may be of- 
set somewhat by operating revenues, as the 
water department will have less interest t 
pay on the new bonds, he said. 
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Bond Issue Voted 


NEW $2,000,000 bond issue, which must 

undergo a court test before receiving ap- 
proval of bonding attorneys, was authorized 
unanimously by the common council August 
25th, to repay the city’s $1,650,000 equity in the 
Madison waterworks and provide postwar 
improvement funds. 
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The Latest 
Utility Rulings 


Cost of Capital in Fixing 
Original Cost 


ares charged on streetcar and bus 

lines of the Capital Transit Company 
in the District of Columbia were held by 
the commission to be fair, reasonable, 
and nondiscriminatory, in a proceeding 
involving fair value for rate making, an- 
nual depreciation charge, and fair rate of 
return. Reproduction cost was disre- 
garded, excess of book cost over original 
cost disallowed, and original cost less 
accrued depreciation adopted as the rate 
base. 

The commission’s chief accountant and 
a consulting engineer testifying for the 
company agreed that the annual cost of 
long-term debt capital was 4.2 per cent. 
The commission approved this conclu- 
sion. 

The commission witness expressed the 
opinion that 11 per cent would constitute 
a fair return on the common stock equity 
actually invested in the business. Appli- 
cation of 4.2 per cent as the cost of debt 
capital and 11 per cent as a fair rate of 
return on common stock equity produced 
an over-all cost of capital of 7.91 per 
cent, which he rounded out to 8 per cent, 
and he expressed the opinion that this 
would undoubtedly constitute a fair rate 
of return. 

The company witness presented 
studies of earnings-price ratios and testi- 
fied with respect to analytical data. He 
arrived at a weighted average earnings- 
price ratio of 23.5 per cent, which, in his 
opinion, was indicative of the investor 
appeal of this stock over a period of 
years, 

He applied the weighted average 
to the entire amount of common stock 
equity reflected on the company’s books. 
Coupling the cost of long-term debt capi- 
tal, or 4.2 per cent, with the rate of return 
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Return on 


of 23.5 per cent on common stock equity, 
he arrived at an over-all cost of capital 
of 16.6 per cent, but expressed a judg- 
ment that 10 per cent constituted a fair 
rate of return to the company, based on 
an assumed capitalization of 50 per cent 
bonds and 50 per cent equity capital. 

These conclusions of the company wit- 
ness were rejected by the commission for 
two principal reasons. In the first place, 
it was said that while his testimony indi- 
cated that in his opinion investors in 
transit company securities look primarily 
to the amount they might expect to re- 
ceive as dividends and discount present 
high earnings as being beyond their 
reach, he ignored dividend-price ratios 
entirely. 

Secondly, he had applied his average 
weighted ratio to the entire common 
stock equity on the books, which, the 
commission held, contained a substantial 
amount that did not represent true in- 
vestment in the business. The testimony 
of both witnesses, said the commission, 
was in the nature of argument or opinion, 
and the weight to be given it depended 
upon the commission’s estimate of the 
reasonableness of their conclusions and 
the force of their reasoning. The com- 
mission was not bound by the opinion of 
the experts. 

_ The commission found that the net op- 
erating income for the year 1944 repre- 
sented a return of 7.29 per cent on the 
weighted rate base. This provided a re- 
turn on common stock equity invested in 
the rate base of 9.78 per cent. The earn- 
ings history of the company since its in- 
corporation reflected wide fluctuations, 
the return earned ranging from a low of 
2.78 per cent in 1936 to a high of 9.68 per 
cent in 1942, based upon adjusted income 
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and rate base figures presented by the 
commission witness in the proceeding. 
It was doubtful, said the commission, 
that the company could maintain its busi- 
ness or earnings at present levels. The 
commission, in concluding that existing 
rates were fair, had in mind arbitration 
proceedings being conducted with re- 
spect to wage increases, and also took 
judicial notice of a recent Supreme Court 
decision that the company must furnish 


bus transportation to the Pentagon 
building at District fares. 

A composite annual rate of 4.9 per 
cent of original cost of depreciable prop- 
erty was approved, and, in addition, the 
company was required to set aside the 
flat amount of $300,000 annually be- 
cause the existing depreciation reserve 
was inadequate. Re Capital Transit Co 
(Order No. 2935, PUC No. 3186, G 
D No. 22, Formal Case No. 336). 


2 


Police Action Justified Denial of Service 
By Telephone Company 


HE action of a lower court in order- 

ing restoration of telephone service, 
denied because of a police request, was 
reversed by the appellate division of the 
New York Supreme Court. [ For case be- 
low, see (1945) 58 PUR(NS) 34.] The 
court modified the order so as to direct 
a dismissal of the petition against both 
the police commissioner and the com- 
pany. The court below had dismissed 
the petition only as against the commis- 
sioner. 

It was said to be a fundamental rule 
that a peremptory order may not issue 
unless the petitioner has a clear legal 
right to the relief which he asks. It ap- 


peared that the subscriber was using the 
telephone in question to a large extent for 
unlawful activities in violation of law. 
There was enough to indicate that the 
facilities were being used to further il- 
legal gambling operations. 

The fact that the subscriber was dis- 
charged by a magistrate in a criminal 
proceeding did not, in the opinion of the 
court, of itself prove the falsity of the 
charge. He was invoking the equity 
powers of the court, and equity would 
not lend its aid to further the commis- 
sion of illegal or criminal acts. Shillitani 
v. Valentine and New York Telephone 
Co. 


e 


Massachusetts Counties Denied Telephone 
Rates at Level of Boston Rates 


A PETITION by county commissioners 
of eleven counties, filed for the 
purpose of obtaining rates for telephone 
service at the rates paid in the case of 
Suffolk county, was dismissed by the 
Massachusetts Department of Public 
Utilities. The city of Boston was per- 
mitted to intervene, and the department 
noted that the county of Suffolk is in ef- 
fect the city of Boston. The telephone 
treatment accorded the city of Boston, 
as such, is similar to that accorded the 
other cities of the commonwealth. For 
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practical purposes of government the 
mayor and the city council of Boston 
serve as the county commissioners of the 
county of Suffolk. =: 

The department was of the opinion 
that a statutory prohibition against 
reduced rates to the commonwealth or to 
any city or town without approval by the 
department did not contemplate the giv- 
ing of reduced rates to a county. The 
statute omitted counties, yet it specifical- 
ly included other forms of governmen 
bodies. 
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The counties contended that they were 
teing discriminated against and that 
there was not an equitable distribution of 
charges according to the value of service 
rendered. They believed that they were 
not properly categoried under the present 
classification of exchange service which 
sets up business rates and residential 
rates. Counties not being either resi- 
dences or businesses, it was contended, 
they were entitled to a different classifica- 
tion of service. The department said: 


There is no evidence in the record to show 
that the telephone company has been furnish- 


ing telephone service to Suffolk county which 

service would be comparable to the type of 

service furnished the petitioning counties. 

Until that can be shown, it follows, as a mat- 

ter of reason, there can be no discrimination 

existing. 

Reference was made to the fact that § 
18, Chap 159, General Laws, does not 
confer upon the department any manda- 
tory powers of rate making. It simply 
gives to a common carrier, which means 
also a telephone company, the right to 
file certain special classes of rates. Re 
County Commissioners of Middlesex 
County et al. (DPU 7279). 


e 


Commission Deprived of Jurisdiction over 
Municipal Authority Rates 


OMPLAINTS filed against State Col- 

lege Borough Authority with re- 
spect to rates for water service in terri- 
tory located outside the borough limits 
of the borough of State College were dis- 
missed by the Pennsylvania commission 
for lack of jurisdiction. Whatever may 
have been the law at the time the com- 
plaints were filed, the commission said, 
the question of jurisdiction had been set- 
tled beyond question by the Municipality 


Authorities Act of May 2, 1945, which 
provides in § 4 B(h) as follows: “... The 
court of common pleas shall have exclu- 
sive jurisdiction to determine the reason- 
ableness and uniformity of rates and 
other charges fixed, altered, charged, or 
collected by an authority. . . .” Osman v. 
State College Borough Authority (Com- 
plaint Docket No. 13953) ; PUC v. State 
College Borough Authority (Complaint 
Docket No. 13694). 


a7 
Affirms Ruling that Housing Authorities Are Not 


Entitled to 


poe a reopening of the pro- 
ceeding before the Connecticut com- 
mission relating to applicability to hous- 
ing authorities of telephone tariff provi- 
sions for reduced rates to municipalities, 
the commission affirmed its conclusion 
that such authorities are not entitled to a 
reduction. They were not entitled to re- 
duced charges by virtue of a tariff provi- 
sion for concessions where service is paid 
for by a state, county, or municipal gov- 
ernment without reimbursement from 
the individual in whose office the service 
is furnished. 

Housing authorities contended that 
the tariff contained no provision that mu- 


Concessions 


nicipal rates should apply only where the 
burden imposed would fall upon the tax- 
payers, but only required that the mu- 
nicipal corporation should not be reim- 
bursed by the person in whose office the 
service is furnished. There was some dis- 
cussion of the historical reason for the 
clause relating to “reimbursement.” 
The commission clarified and ampli- 
fied its interpretation by stating further 
that the tariff provision indicated an in- 
tention to confine the concession rate, as 
regards a municipal corporation or other 
public corporation functioning as a po- 
litical subdivision, within the ambit of 
such a corporation acting as a political or 
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governmental body composed of taxpay- 
ers. The commission continued : 


In such a body there is a direct relation- 
ship between the body, as a corporate en- 
tity, and the taxpayers composing the body, 
illustrated essentially by the incidence or im- 
pact of the tax burden, which arises out of 
the functioning of the municipal corporation, 
falling upon the taxpayers. In the absence 
of such a tax relationship the concession rate 
is not available to a municipal corporation 
or other such public corporation within the 
meaning of § 4 of the tariff. 


Furthermore, said the commission, 
there is no good reason why a public util- 
ity company should not withhold its 


largess, in the form of concession rates, 
from hybrid public corporations, if it so 
desires, so long as the classification of its 
customers stands unchallenged by the 
regulatory body and part of the purpose 
of-the classification is to prevent an un- 
due extension of the concession rates, 
This was so, in view of the necessarily 
strict construction to be placed upon con- 
cession rates because such a practice ap- 
proaches the border ground of discrimi- 
nation between customers. Re Southern 
New England Telephone Co. (Docket 
No. 7557), on rehearing of 57 PUR- 
(NS) 129. 


7 


Commission Refuses to Validate or Invalidate 


Transfers 


N application for confirmation of a 
transfer of water utility property 
to the applicant and for a declaration 
voiding previous transfers or encum- 
brances was denied by the California 
commission. The father of the applicant 
had rendered a domestic and irrigation 
water service for many years. Two 
months before his death he quitclaimed 
his interest in the assets to his son. 

The son asked the commission to de- 
clare that the water company was and had 
been since 1905 a public utility, to define 
its assets, to set aside all previous un- 
authorized transfers and encumbrances 
of the property since it became a public 
utility, and, finally, to confirm the con- 
veyance to him. A land bank and others 
claiming interests intervened. 


of Property 


Under these circumstances, said the 
commission, it could not assume juris- 
diction solely for the purpose of validat- 
ing some transfers and invalidating oth- 
ers, particularly where title to portions 
of the property transferred was in dis- 
pute before the courts. There was, how- 
ever, the further question of public utility 
status. 

The commission said it was ap- 
propriate to determine that question and 
to declare just what properties had been 
devoted to the public use and were essen- 
tial to the continuance of utility service. 
Whoever might be the owner of such 
properties must hold them subject to the 
servitude existing in favor of the public. 
Re Tench (Decision No. 37896, Applico- 
tion No. 25495). 


7 


Rate Making When Property Largely 


Operated 


CB Pennsylvania commission, in an 
investigation of natural gas rates, 
developed the record as if the company 
owned all of the properties, although less 
than 20 per cent was owned by the com- 
pany and over 80 per cent leased from 
an affiliate. This, the commission said, 
would eliminate issues relating to the 
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under Lease 


merits and terms of the lease arrange 
ment. 

Reproduction cost figures were consid- 
ered in the light of “the general criti- 
cisms of reproduction cost” which the 
commission has elaborated in recent or- 
ders. The commission said: 

We have emphasized the putative char- 
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acter of reproduction cost, and have ex- 
plained why the various reproduction cost- 
ing procedures inevitably fall short of the 
objective of present value. These are facets 
of the theoretical product of a complicated 
process filled with opinion and possibile error 
which product, even if soundly reached ac- 
cording to the accepted methods, does not— 
for reasons fully stated in the orders men- 
tioned—present a figure deserving control- 
ling weight in rate base determination. 
Many examples of the usual reproduction 
cost defects appear in the present record. 
Quotations on items not in the plant were 
used to price plant items. For example, 36- 
inch riveted steel transmission and distribu- 
tion lines were given plain end steel pipe 
prices. Pipe with old-type joints was also 
priced as plain end steel pipe. The amount 
included for contingencies reflected “changes 
... due to errors of design or of orders, 
changes in material due to incorrect or in- 
complete specifications,” and the contingency 
percentage was applied to interest during 
construction. Since, by hypothesis, the pre- 
cise existing property is to be reproduced, 
this departure from principles must be noted. 
No competitive bids were obtained on pro- 


e 


prietary material items, and the bidders on 

all items knew that actual construction was 

not contemplated. 

Existing rates were held to be rea- 
sonable. A return of 6} per cent on 
fair value was approved. The commis- 
sion, in making this determination, con- 
sidered statistical data on money rates, 
bond yields, and other matters. A wit- 
ness had discussed Federal Reserve bal- 
ances, gold reserves, return on various 
classes of securities, and similar factors. 
It was noted that the commission had 
used a.6 per cent return in rate cases in- 
volving other than natural gas utilities, 
and that its application of 64 per cent re- 
flected the rather general belief that a 
somewhat higher return must be avail- 
able to compensate for the greater risk 
in natural gas projects. Pennsylvania 
Public Utility Commission v. Equitable 
Gas Co. (Complaint Docket Nos. 11380, 
Sub 15 and 14038). 


Incidental Damage to Water Company 
When Crossing Is Altered 


I ie by a water company for 
the determination of damages sus- 
tained when a railroad crossing at grade 
was altered has been denied by the Penn- 
sylvania commission on the ground that 
none of the company’s property was 
taken; all the injury was consequential. 
For such injury, it was said, there can 
be no recovery. 

The water company had been required 
to lower a water line located within the 
limits of the highway right of way, and 
it was also necessary from an operating 
standpoint to lower the water line located 
beyond the limits of the right of way. It 
was also necessary for the company to 
purchase water to supply certain of its 
customers during the time alterations 
were being made to the pipe line.. The 
commission said : 

Undoubtedly, applicant has suffered injury 
and the dollar amount of the injury is not 
seriously questioned. However, not all in- 
juries are compensable and within the class 
of noncompensable injuries are those re- 
sulting to an adjoining property owner from 
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a change of highway grade where no prop- 
erty of such owner is actually taken. Hoffer 
v. Reading Co. (1926) 287 Pa 120. Similarly 
it is settled law that an adjoining property 
owner acquires no right of action against a 
railroad company for damage resulting to 
his property by the elevation of the railroad 
within the limits of the right of way. Gil- 
lespie v. Buffalo, R. & P. R. Co. 226 Pa 31, 
74 Atl 738. 

In the very recent case of Pennsylvania 
Co. v. Philadelphia (1945) 351 Pa 214, the 
supreme court of Pennsylvania held that no 
damages were payable under § 411 of the 
Public Utility Law for a mere change of 
grade where no land has been taken as such 
damages were not compensable at common 
law nor have they been made compensable 
by an act of the legislature. Where the com- 
monwealth exercises its right of eminent 
domain and injures but does not take prop- 
erty, it is not required to compensate for the 
consequential injury. As the court pointed 
out, § 411 of the Public Utility Law “does 
not create a liability for a new tort.” This 
recent case controls the instant matter. 


Re Department of Highways of the 
Commonwealth of Pennsylvania et al. 
(Application Docket No. 62411, DA 1). 
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Not a Gas Company 


HE Federal Power Commission 

denied an application by an indi- 
vidual for a certificate under § 7(c) of 
the Natural Gas Act for the right to con- 
tinue to operate as a natural gas com- 
pany. The application was based upon 
claimed bona fide operations on Feb- 
ruary 7, 1942, and since that date. It ap- 
peared that the applicant had purchased 
gas from Consolidated Gas Utilities Cor- 
poration and sold it to Cities Service Gas 


Company at a profit, but Consolidate 
Gas Utilities Corporation on August 9 
1942, had given notice that it proposed 
to cancel the contract and terminate the 
sale of gas. That company had then been 
authorized to discontinue the sale of gas 
and no gas had been sold or delivered 
after December 26, 1942. The commis. 
sion held that the applicant was not en- 
gaged in the sale of gas in interstate com- 
merce. Re Fees (Docket No. G-305,). 


e 


Other Important Rulings 


yh >. Federal Power Commission de- 
nied an application for preliminary 
permit for a proposed project without 
prejudice to filing an application for a li- 
cense where the applicant had been en- 
gaged in the study and planning of the 
project for at least twenty-two years and 
no showing had been made of facts en- 
titling the applicant to a preliminary per- 
mit for a period of time in addition to 
that which it already had for the pur- 
poses referred to in §§ 4(f) and 5 of the 
Federal Power Act. Re California Ore- 
gon Power Co. (Project No. 1927). 


The Federal Power Commission de- 
nied a motion requesting that a trial ex- 
aminer’s report be served upon the 
parties and that each party be allowed 
to file exceptions to such report, the com- 
mission stating that the procedure for 
_ taking exception to commission findings 
provided a direct and adequate means of 
excepting to any part of a commission 
order and avoided the cumbersome and 
frequently futile procedure of taking ex- 
ceptions to the merely advisory findings 
and conclusions of the examiner. Mon- 
dakota Development Co. v. Montana- 
Dakota Utilities Co. (Docket Nos. G- 
220, G-402). 


The California commission held that 
an operator of properties impressed with 


Note.—The cases above referred to, where decided 
will be published in full or abstracted in 
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public utility obligations is subject to 
regulation and must file rates despite the 
fact that it is a foreign corporation. Bab- 
cock et al. v. Don Lugo Corp. et al. (De- 
cision No. 37803, Case No. 4683, Appli- 
cation No. 25834). 


The California commission, in author- 
izing the issuance of preferred stock, re- 
quired that articles of incorporation bk 
amended so as to confer upon the holders 
of such stock the same voting rights as 
those enjoyed by the holders of common 
stock. Re California Water & Telephone 
Co. (Decision No. 37793, Application 
No. 26626). 


The commission does not have author- 
ity to issue a retroactive rate order and 
to award reparation on the basis of such 
order, the supreme court of appeals of 
Virginia ruled. Commonwealth ex rel. 
Town of Appalachia et al. v. Old Domin- 
ion Power Co. Inc. 34 SE (2d) 35. 


The Alabama commission, on petition 
by a telephone company, approved the 
removal of a monthly charge of 25 cents 
for desk-type telephones, where it ap 
peared that the resulting reduction in rev- 
enues would not impair the ability of the 
company to render adequate service or t0 
earn a fair return. Re Thomaston Tele- 
phone Co. (Non-Docket 1436). 
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RE UNITED BROADCASTING CO. 


FEDERAL COMMUNICATIONS COMMISSION 


Re United Broadcasting 
Company (WHKC) 


Docket No. 6631 
June 26, 1945 


j= motion filed by petitioners, who previously objected to 

renewal of radio license, and by licensee requesting Commis- 

sion to adopt statement of policy agreed upon by parties and to 

enter order dismissing proceedings; motion granted and pro- 
ceeding dismissed. 


Radio, § 8 — Censorship of programs — Discrimination. 
1. The facts that physical limitations make it impossible for every person 
desiring to use the facilities of a broadcasting station to be granted this 
privilege and that under § 3(h) of the Federal Communications Act broad- 
cast stations are expressly declared not to be common carriers, in no way 
impinge upon the duty of each station licensee to be sensitive to the prob- 
lems of public concern in the community and to make sufficient time avail- 
able, on a nondiscriminatory basis, for full discussion thereof, without any 
type of censorship which would undertake to impose the views of the li- 
censee upon the material to be broadcast, p. 196. 

Radio, § 8 — Instrument of free speech. 
2. The spirit of the Communications Act requires radio to be an instru- 
ment of free speech, subject only to the general statutory provisions im- 
posing upon the licensee the responsibility of operating its station in the 
public interest, p. 196. 


ute, 199. 
ation of 


| length, MRadio, § 8 — Restriction on programs — Controversial issues — Solicitation of 


m5: membership. 
197: = 3. The operation of a radio broadcasting station under the extreme prin- 
ciple that no time shall be sold for the discussion of controversial public 
perative, issues and that only charitable organizations and certain commercial inter- 
ements, ests may solicit memberships is inconsistent with the concept of public in- 
terest established by the Communications Act as the criterion of radio reg- 
ral laws ulation, p. 196. 


‘ier Act, 
* 

By the ComMISSION : tions and Local 927, UAW-CIO, Co- 
1. The Commission has before it lumbus, Ohio (herein called the 
p joint motion filed by the Interna- “UAW-CIO” or the petitioner), and 
ional Union, United Automobile, the United Broadcasting Company, 
ircraft and Agricultural Implement licensee of Station WHKC (herein 
orkers of America, affiliated with called the licensee), requesting the 
he Congress of Industrial Organiza- Commission to adopt a Statement of 
[13] 193 59 PUR(NS) 


Hon, 241. 
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Policy which has been agreed upon by 
the parties, and to enter an order dis- 
missing the proceedings. 

2. The background of this matter 
may be set forth as follows: On 
June 2, 1944, the UAW-CIO filed a 
petition directed against the Commis- 
sion’s action granting the application 
of the licensee for renewal of license 
for operation of Station WHKC. 
The petition alleged that the licensee 
was throttling free speech and was 
therefore not operating in the public 
interest for the following reasons: 

(a) The station had a policy not to 
permit the sale of time for programs 
which solicit memberships, discuss 


controversial subjects, race, religion, 
and politics. 

(b) The station did not apply this 
practice uniformly, but on the con- 


trary applied that policy “strictly to 
those with whom the management of 
Station WHKC disagrees, including 
petitioners, and loosely or not at all 
with respect to others.” 

(c) The station unfairly censored 
scripts submitted by petitioners. 

Upon consideration of this petition 
and an opposition thereto filed by the 
licensee, the Commission designated 
the petition for hearing, and pursuant 
to the provisions of §§ 308(b) and 
312(a) of the Communications Act of 
1934, 47 USCA §§ 308(b), 312(a), 
as amended, directed the station li- 
censee to file with the Commission on 
or before the 5th day of August, 1944, 
a Statement of Fact concerning the 
operation of WHKC with particular 
reference to the allegations of the peti- 
tion and as to whether the station 
had been operated in the public inter- 
est. The Commission further direct- 
ed the licensee to be prepared at said 
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hearing to offer evidence in support of 
its Statement of Fact. Pursuant to 
the Commission’s action, the licensee 
filed its Statement of Fact and a hear- 
ing was held before a member of the 
Commission from August 16 throug 
August 24, 1944, 

3. The evidence adduced at the 
hearing showed that the station’s 
policy upon which the petition was 
predicated was governed by the provi 
sions of the Code of the National As 
sociation of Broadcasters. The Codd 
is a voluntary one without legal effect 
upon the members of the Nationa 
Association of Broadcasters. The 
purpose of the Code as stated in its 
foreword is “to formulate _basid 
standards” for the guidance o 
broadcasters. At pages 3 and 4 i 
provides that no time shall be sold for 
the presentation of public controversia 
issues, with the exception of politica 
broadcasts and the public forum type 
of programs; and that solicitation o 
memberships in organizations, wheth 
er on paid or free time, should not bh 
permitted except for charitable or 
ganizations, such as the America 
Red Cross and “except where suc 
memberships are incidental to th 
rendering of commercial services, such 
as an insurance plan either in respe 
to casualty, to life, or to property.” 

4. On October 20, 1944, the peti 
tioner and the licensee filed the in 
stant joint motion which containe( 
the following agreed statement: 

“The record of the hearing di 
closes that Station WHKC in the pas 
had pursued a policy which it believe 
to be in the best interests of the pub 
lic and at no time did the station be 
lieve that the application of this poli 
was contrary to the interests of labo 
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The record testimony further dis- 
doses that at the time of the hearing 
the station enunciated a revised policy 
which it had adopted prior to the 
hearing and which it intends to fol- 
This policy is as 


low in the future. 
follows : 

“(a) It will be the future policy 
of Station WHKC to consider each 
request for time solely on its individ- 
val merits without discriminations 
and without prejudice because of the 
identity of the personality of the in- 
dividual, corporation, or organization 
desiring such time. 

“(b) With respect to public issues 
of a controversial nature, the station’s 
policy will be one of open-mindedness 
and impartiality. Requests of all in- 
dividuals, groups, or organizations 
will of necessity have to be considered 
in the light of the contribution which 
their use of time would make toward 
a well-balanced program schedule, 
which the station will try at all times 
to maintain in the interest of the peo- 
le it serves. 

“(c) Station WHKC will make 
time available, primarily on a sustain- 
ing basis, but also on a commercial 
basis, for the full and free discussion 
of issues of public importance, includ- 
ing controversial issues, and drama- 
tations thereof, in order that broad- 
tasting may achieve its full possibili- 
ties as a significant medium for the 
dissemination of news, ideas, and 
opinions. And, in doing so, there 
will be no discrimination between 
business concerns and nonprofit’ or- 
ganizations either in making time 
available or restricting the use of such 
ime. Nonprofit organizations will 
lave the right to purchase time for 
‘dicitation of memberships. 
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“(d) Station WHKC will, if it re- 
fuses time for public discussion, do so 
in writing showing reasons for such 
denial to the extent that requests for 
time are made in writing. 

“(e) The censorship of scripts is 
an evil repugnant to the American 
tradition of free speech and a free 
press, whether enforced by a govern- 
ment agency or by a private radio 
station licensee. Broadcasts by can- 
didates for public office may not be 
censored under the law. But as to all 
other broadcasts, Station WHKC will 
not censor scripts, or delete any mat- 
ter contained in them, except for rea- 
sons which it believes to be in accord- 
ance with the law and existing reg- 
ulations as set forth in its Statement 
of Policy and as explained and inter- 
preted in the record testimony. In the 
light of future experience this policy 
may be changed through action by 
the courts, the legislature or by rules 
of government bodies having juris- 
diction over particular subject mat- 
ter. It will be the policy of the sta- 
tion to adjust its practices to such 
changes, reflecting at all times the 
tolerance which the interest of the 
public renders essential. 

“(f) The station will see that its 
broadcasts on controversial issues, 
considered on an over-all basis, main- 
tain a fair balance among the various 
points of view, i. e., over the weeks 
and months it will maintain such a 
balance with respect to local and net- 
work programs, both sustaining and 
commercial alike. 

“The parties believe that the above 
statement of policy properly sets forth 
the duties of a licensee under the Com- 
munications Act of 1934 with respect 
to the availability of time for dis- 
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cussion of issues of public importance, 
the censoring of scripts by licensees, 
and the maintenance of an over-all 
program balance.” 

[1, 2] 5. As indicated in para- 
graph 2 hereof, the present proceed- 
ing puts in issue the duties of a li- 
censee, under the statutory mandate, 
to operate in the public interest, con- 
venience, and necessity, to maintain 
an over-all program balance by pro- 
viding time on a nondiscriminatory 
basis for discussion of public contro- 
versial issues and for the solicitation 
of memberships for nonprofit organ- 
izations. It is recognized, of course, 
that the physical limitations on the 
amount of spectrum space available 
for radio broadcasting and the large 
demands upon radio stations for use 
of time make it impossible for every 


person desiring to use the facilities of 
a station to be granted this privilege. 
Under § 3(h) of the act, broadcast 
stations are expressly declared not to 


be common carriers. These facts, 
however, in no way impinge upon 
the duty of each station licensee to be 
sensitive to the problems of public 
concern in the community and to make 
sufficient time available, on a non- 
discriminatory basis, for full discus- 
sion thereof, without any type of 
censorship which would undertake to 
impose the views of the licensee up- 
on the material to be broadcast. The 
spirit of the Communications Act of 
1934 requires radio to be an instru- 
ment of free speech, subject only to 
the general statutory provisions im- 
posing upon the licensee the respon- 
sibility of operating its station in the 
public interest. 

[3] 6. No single or exact rule of 
thumb for providing time, on a non- 
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discriminatory basis, can be stated for 
application to all situations which may 
arise in the operation of all stations, 
The Commission, however, is of the 
opinion that the operation of any sta- 
tion under the extreme principles that 
no time shall be sold for the discus. 
sion of controversial public issues and 
that only charitable organizations 
and certain commercial interests may 
solicit memberships is inconsistent 
with the concept of public interes 
established by the Communications 
Act as the criterion of radio regulation 
(CF in Re Mayflower Broadcasting 
Corp. [1940] 8 FCC 333, 338). The 
Commission recognizes that good pro- 
gram balance may not permit the sale 
or donation of time to all who may 
seek it for such purposes and that dif- 
ficult problems calling for careful 
judgment on the part of station 
management may be involved in de- 
ciding among applicants for time whe 
all cannot be accommodated. Hovw- 
ever, competent management should 
be able to meet such problems in the 
public interest and with fairness to al 
concerned. The fact that it places ar 
arduous task on management should 
not be made a reason for evading the 
issue by a strict rule against the sale 
of time for any programs of the 
mentioned. 

7. The agreed Statement of Policy 
submitted by the parties herein : 
pears to set forth generally a fai 
and nondiscriminatory policy whic 
WHKC, the licensee, has undertake 
to apply to the presentation of contra 
versial public issues and to the solic 
tation of memberships by nonproil 
organizations in the maintenance 0 
over-all program balance. On 
basis of this undertaking, we are ° 
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the opinion that the joint motion 
should be granted and the proceed- 


ing dismissed, and it is so ordered 
this 26th day of June, 1946. 





TENNESSEE RAILROAD AND PUBLIC UTILITIES COMMISSION 


Re Southern Bell Telephone & 
Telegraph Company 


Docket No. 2665 
July 3, 1945 


NVESTIGATION of charges for long-distance telephone calls with- 
I in state; elimination of discrimination between interstate and 
intrastate charges ordered. 


Discrimination, § 181 — Telephone tolls — Interstate and intrastate. 


A higher charge for long-distance telephone calls within the state than 
for interstate long-distance calls is discriminatory, and such discrimina- 
tion should be removed where the company is earning a fair return upon 
its local exchange property, more than a fair return upon its long-distance 
property, and more than a fair return upon its property as a whole. 


By the Commission: This is an 
investigation to determine whether 
the Southern Bell Telephone and 
Telegraph Company is charging too 
much for long-distance telephone calls 
within the state. 

It is said that this question does 
not greatly affect the ordinary tele- 
phone user, who calls long distance 
only occasionally, if at all. It is im- 
portant to businesses which use long 
distance frequently. 

However, if long distance in Ten- 
hessee costs more than interstate long 
distance, this may influence business 
to locate outside Tennessee; or across 
a state line. This affects Tennessee 
tmployment and wage earners, wheth- 
tt telephone users or not. 

The telephone company in this case 
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agrees that its charge for Tennessee 
toll messages is high—above a fair 
return. 

It also agrees that the Tennessee 
rate is higher than the interstate rate 
for the same service performed at the 
same distance. 

Therefore, there is no question that 
the interstate user receives an advan- 
tage and the Tennessee user a dis- 
advantage, prima facie, this is dis- 
crimination, which, however, the tele- 
phone company seeks to excuse. 

It is clear that the Commission 
must order the company to reduce its 
long-distance rate where (1) the rate 
yields the company an excessive re- 
turn, or (2) where the rate is dis- 
criminatory. The company attempts 
to answer both attacks. 
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The company says first that it is 
entitled to an excessive return on its 
long-distance investment because its 
“revenue requirements” on other 
properties are high, and its return on 
other properties is low. 

It claims that if its toll rate is low- 
ered—not its toll property—but other 
property will be confiscated. 

The company, however, is in the 
excess profit top bracket for payment 
of Federal income tax and the proof 
is that it will remain there if the toll 
reduction is made. We are puzzled 
how any property might be said to be 
“confiscated” under such circum- 
stances. 

We are of the opinion that the com- 
pany is earning a fair return upon its 
local exchange property, more than a 
fair return upon its long-distance prop- 
erty, and more than a fair return 
upon its property as a whole. The 
company asks us to increase local ex- 
change rates if we lower toll rates. 
We find no reason to increase local 
exchange rates. Local exchange rates 
will remain unchanged. 


The company cannot avail itself 
of the argument that “policy” permits 
it to discriminate against the long- 
distance user by requiring him to pay 
more than the fair rate for the serv- 


ice rendered. No such “policy” is 
known to this Commission. 

If Tennessee rates are reduced to 
the level of interstate rates, the net 
effect of this reduction on the basis 
of 1944 revenue would cost the com- 
pany only $41,881. The rate of re- 
turn on long-distance investment 
would be reduced only from 10.43 per 
cent to 9.36 per cent. This still pro- 
vides a handsome profit. 

The company excuses the fact that 
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the Tennessee rate is higher than 
interstate rate by saying that this 
discrimination is justifiable becaus 
the service is rendered under substan. 
tially different circumstances and con- 
ditions. 


the same poles, conduits, and facilities, 
Obviously, under all considerations, 
intrastate and interstate service are 
identical. 

Yet it costs more to telephone in 
Tennessee just inside the state line 
than to go across the line, call back 
into Tennessee and have the same 
conversation. 

More than that, the longer the con- 
versation, the more it costs to talk 
inside Tennessee and the cheaper it is 
to talk across the line. 

For example, even where the base 
rate is equal, a 6-minute conversa- 
tion in Tennessee may cost from 10 
cents to 45 cents more than the same 
conversation over the state line anda 
15-minute conversation may cost 
from 55 cents to 90 cents more. 
These overtime discriminations are 
not apparent in the base rates printed 
in the telephone book. 

This is discrimination for which 
there is no excuse. 

Proof therefore fails to sustain 
either the company’s defense of (1) 
“confiscation” or (2) “justification” 
and we find that the company’s rates 
on intrastate long-distance toll service 
should be reduced because the rates 
are (1) excessive and (2) discrimina- 
tory. 

The company will be allowed unti 
November 1, 1945, to revise tariffs 
to correct all discrimination, either 
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reducing the intrastate toll rates to the date of such revised tariffs or plan 
interstate level, or otherwise making to be not later than November 1, 
the rates conform. 1945. 

In consideration of the premises it It is further ordered, that all mat- 
is accordingly ordered, that not later ters connected herewith will be held 
than thirty days prior to November subject to the Commission’s final ap- 
|, 1945, the company is to file revised proval of revised rates and subject to 
tariffs or a plan to correct the fore- such other orders as may be necessary 
ging discrimination, the effective from time to time. 





UNITED STATES SUPREME COURT 


Interstate Commerce Commission et al. 


Harry A. Parker, Doing Business As 
Parker Motor Freight et al. 


Nos. 507, 508 
— US —, 89 L ed —, 65 S Ct 1490 
June 18, 1945 


PPEAL from judgment enjoining enforcement of Interstate 
Commerce Commission order authorizing motor carrier af- 
filiate of railroad company to furnish auxiliary service; reversed. 


Certificates of convenience and necessity, § 169 — Statutory criteria — Neces- 
sary findings. 

1. A finding that public convenience and necessity require proposed motor 
carrier service must be based on the proper statutory criteria and must have 
the necessary factual findings to support it, p. 202. 

Statutes, § 16 — Construction — Motor Carrier Act. 
2. That Congress, in amending the Interstate Commerce Act by adding 
the Motor Carrier Act, chose the same words to state the condition for 
new motor lines which had been employed for similar purposes for rail- 
roads in the same act indicated a continuation of the administrative and ju- 
dicial interpretation of such language, p. 202. 


Certificates of convenience and necessity, § 5° — Jurisdiction of Interstate Com- 
merce Commission — Basis for order. 

3. Under the approved construction of the Motor Carrier Act, to the effect 

that it is the duty of the Interstate Commerce Commission to make findings 

of fact and to exercise its judgment to determine public convenience and 

necessity for proposed motor carrier service, the Commission may draw 
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its conclusion from the infinite variety of circumstances which may occur 
in specific instances, p. 202. 


Monopoly and competition, § 2 — Duty of Commission — Public policy — Bal. 
ancing of interests. 
4. The Commission, in passing upon an application for authority to provide 
competing carrier service, must balance the public interest in the different 
types of carriers with due regard to the declared purposes of Congress re. 
quiring the preservation of the inherent advantages of each method of trans- 
portation and the promotion of safe, adequate, economical, and efficient 
service, and it has the duty to preserve the inherent advantages of each 
mode of transportation, p. 203. 
Monopoly and competition, § 74 — Motor carrier operation by railroad — Balanc- 
ing of interests. 
5. The Interstate Commerce Commission, in passing upon a railroad’s appli- 
cation for authority to furnish motor carrier service on routes along its lines 
in competition with existing motor carriers, must weigh the needs of the 
railroad against disadvantages to the motor carriers to find the balance of 
public convenience and necessity, p. 203. 
Monopoly and competition, § 74 — Motor carrier operation by railroad — Basis for 
granting. 
6. The Interstate Commerce Commission was justified in authorizing a rail- 
road motor carrier affiliate to furnish auxiliary service of less-than-carload 
shipment on routes paralleling the lines of the railroad, where the Com- 
mission found that the proposed service would be operated in close codrdi- 
nation with the railroad, would effectuate a reduction in cost, would result 
in an increase in efficiency in the transportation over the routes involved, 
where it found that the service would not be directly competitive or unduly 
prejudicial to existing motor carriers, where schedules of existing motor 
carriers did not fit into the needs of the projected service, where common 
management of the railroad and the trucks gave promise of better codpera- 
tion than would be obtained by arm’s-length contracts or agreements, and 
where none of the existing motor carriers were in a position to render 
the proposed service immediately, p. 203. 
Monopoly and competition, § 74 — Motor carrier operation by railroad. 
7. The Interstate Commerce Commission may authorize a unified and limit- 
ed rail-truck operation which is found not unduly prejudicial to existing mo- 
tor carrier operations even though the existing carriers might arrange to 
furnish successfully the proposed service, where the public is entitled to the 
benefits of improved transportation and where the improved rail service 
depends upon such rail-truck operations, particularly since the Commission 
has no statutory authority to compel non-rail motor carriers to codrdinate 
their service with rail service or to compel rail carriers to codrdinate their 
service with motor carriers, p. 205. 
Monopoly and competition, § 74 — Motor carrier operation by railroad. 
8. Any implication that the Motor Carrier Act forbids the granting to rail- 
roads of authority to operate motor trucks under specially limited certifi 
cates, when there are authorized motor carriers independent of railroad av- 
thority or supervision with whom arrangements for the service might be 
made by the rail carriers, is negated by the discretion to grant certificates 
conferred on the Commission by the act, p. 205. 


(Douctas, Brack, and Ruttepce, JJ., dissent.) 
a 
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APPEARANCES: Daniel H. Kun- 
kel, of Washington, D. C., argued the 
ause for appellant, Interstate Com- 
merce Commission; John Dickinson, 
of Philadelphia, Pennsylvania, argued 
the cause for appellants, Willett Com- 
pany of Indiana, et al.; Kit F. Clardy, 
of Lansing, Michigan, argued the 
cause for appellees, Harry A. Parker, 
dc, et al.; Fred I. King, of Indiana- 
polis, Indiana, argued the cause for 
appellee, Norwalk Truck Line Co. 


Mr. Justice Reep delivered the 
opinion of the court: These appeals 
bring here for review a final judg- 
ment of the special district court which 
enjoined the enforcement of an order 
of the Interstate Commerce Commis- 
sion. The proceedings below and the 
appeals here were brought under 28 
USCA § 41(28), §§ 43-48 and § 345, 
7 FCA title 28, § 41(28), §§ 43-48, 
and 8 FCA title 28, § 345. The re- 
port of the Commission appears un- 
der the title Willett Co. of Indiana, 
Extension—Fort Wayne-Mackinaw 
City (1943) 42 MCC(F) 721. The 
district court did not file an opin- 
ion, 

The applicant, the Willett Com- 
pany, is a wholly owned, common 
arrier by motor, subsidiary of the 
Pennsylvania Railroad Company. 
Previous to this application it held 
motor carrier operating rights for 
some twenty-five routes which paral- 
kled lines of the Pennsylvania Rail- 
toad at other points than those cov- 
ered by this application. Fort Wayne 
was included. Willett sought to se- 
ture from the Commission in this case 
certificates of convenience and neces- 
sity for seven additional routes ex- 
tending along the lines of the Penn- 
sylvania Railroad between Fort 


201 


Wayne, Indiana, and Mackinaw City, 
Michigan. 

The applications were granted after 
findings that Willett would render 
service auxiliary to and supplemental 
of the Pennsylvania’s service in the 
transportation of less-than-carload 
freight. The service is to be rendered 
on railroad billings and is to employ 
railroad fixed and clerical facilities. 
The Commission found that Willett’s 
service would be codrdinated with the 
rail service and under railroad super- 
vision. Supra, 42 MCC(F) at p. 725; 
(1940) 21 MCC(F) 405, 407. It 
also found that the present and fu- 
ture public convenience and neces- 
sity required those motor carrier 
operations. 

In accordance with the policy of 
the Commission in granting certifi- 
cates to railroad motor carrier affiliates 
to improve the service of the railroad, 
the Commission limited the carrier to 
service which is auxiliary to, or sup- 
plemental of, the rail service of the 
Pennsylvania. It forbade service to 
“any point not a station on a rail line 
of the railroad,” and took steps to 
keep the Commission informed of the 
contractual arrangements between 
Willett and the Pennsylvania. 

While the routes paralleled the 
lines of the Pennsylvania in northern 
Indiana and the southern peninsula 
of Michigan, the authorization to 
Willett forbade the transportation by 
applicant as a common carrier of any 
shipments from Fort Wayne, Indiana, 
to Grand Rapids, Michigan, or 
through or to or from more than one 
of said points. The purpose of this 
limitation was to restrict Willett to 
transportation truly supplemental or 
auxiliary to the rail traffic. The two 
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cities are break-bulk or key points. 
Less-than-carload freight comes to or 
leaves them in carload lots. When a 
mixed carload reaches one of these 
key points, the contents are distribut- 
ed to the smaller, intermediate points 
of destination as way-freight by “ped- 
dler” cars. The Willett Company 
seeks to take over this “peddler” 
work and not to do over-the-road 
trucking. Such motor-rail codrdina- 
tion has proven successful in improv- 
ing service and reducing carrier costs. 

As a further assurance that Wil- 
lett might not inadvertently have re- 
ceived privileges beyond the Commis- 
sion’s intention to grant, a right was 
reserved by the Commission to im- 
pose such further specific conditions 
as it might find necessary in the fu- 
ture to restrict Willett’s operation “to 
service which is auxiliary to, or sup- 
plemental of, the rail service.” 

The operation of the order of the 
Commission was enjoined by the dis- 
trict court because there was no sub- 
stantial evidence to support the order 
of the Commission that public con- 
venience and necessity required the 
issuance of a certificate to Willett. 
The district court said in the findings 
of fact that there was no proof that 
the present highway, common motor 
carrier transportation service by cer- 
tificated carriers was or would be 
inadequate to serve the public need. 
The appellants, of course, contest here 


the soundness of the district cour 
judgment. 

[1-3] The Interstate Commerce 
Commission insists that its order av. 
thorizing the issuance to Willett of 
the certificates of convenience and ne. 
cessity for the specified routes is valid, 
It bases its contention on the stat- 
utory provisions which authorize the 
Commission to act in regulation of 
motor carriers and asserts its com- 
pliance with them. Under the Inter. 
state Commerce Act, part II, § 206 
(a), [August 9, 1935] 49 Stat 543, 
551, chap 498, 49 USCA § 306(a), 
10A FCA title 49, § 306(a), no motor 
vehicle subject to the act may operate 
on the highways without a certificate 
of public convenience and _ necessity. 
Section 207(a) provides for issuance 
of the certificate on application, if 
the proposed service “is or will be 
required by the present or future pub- 
lic convenience and necessity.” No 
other provisions are here involved. 
The entire subsection appears below. 
A finding of public convenience and 
necessity was made, supra, 42 MCC 
(F) at p. 726, but that ultimate find- 
ing must have been based on the prop- 
er statutory criteria and must have 
had the necessary factual findings to 
support it. 

Public convenience and _ necessity 
is not defined by the statute. The 
nouns in the phrase possess connota- 
tions which have evolved from the 





149 Stat 551, 552, Chap 498, 49 USCA 
§ 307(a), 10A FCA title 49, § 307(a): 
“Section 270. (a) Subject to § 210, a certifi- 
cate shall be issued to any qualified applicant 
therefor, authorizing the whole or any part of 
the operations covered by the application, if it 
is found that the applicant is fit, willing and 
able properly to perform the service proposed 
and to conform to the provisions of this part 
and the requirements, rules, and regulations of 
the Commission thereunder, and that the pro- 
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posed service, to the extent to be authorized 
by the certificate, is or will be required by the 
present or future public convenience and ne- 
cessity; otherwise such application shall be 
denied: Provided, however, That no such 
certificate shall be issued to any common Ccat- 
rier of passengers by motor vehicle for op 
erations over other than a regular route of 
routes, and between fixed termini except 4 
such carriers may be authorized to engage 
special or charter operations.” 
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half-century experience of govern- 
ment in the regulation of transporta- 


tion. When Congress in 1935 amend- © 


ed the Interstate Commerce Act by 
adding the Motor Carrier Act, it 
chose the same words to state the con- 
dition for new motor lines which had 
been employed for similar purposes 
for railroads in the same act since the 
Transportation Act of [February 28] 
1920, § 402(18) and (20), 41 Stat 
456, 477, Chap 91, 49 USCA § 1 
(18 and 20), 10A FCA title 49, § 1 
(18 and 20). Such use indicated a 
continuation of the administrative and 
judicial interpretation of the language. 
Cf. Case v. Los Angeles Lumber 
Products Co. (1939) 308 US 106, 
115, 84 L ed 110, 119, 60 S Ct 1, 41 
Am Bankr Rep(NS) 110. The Com- 
mission had assumed, as its duty un- 
der these earlier subsections, the find- 
ing of facts and the exercise of its 
judgment to determine public con- 
venience and necessity. This court 
approved this construction. Chesa- 
peake & O. R. Co. v. United States 
(1931) 283 US 35, 42, 75 L ed 824, 
829, 51 S Ct 337. Cf. Gray v. 
Powell (1941) 314 US 402, 411, 
412, 86 L ed 301, 309, 310, 62 S Ct 
326. The purpose of Congress was 
to leave to the Commission authori- 
tatively to decide whether additional 
motor service would serve public con- 
venience and necessity. Cf. Powell 


v. United States (1937) 300 US 276, 
287, 81 L ed 643, 651, 57 S Ct 
470. This, of course, gives adminis- 
trative discretion to the Commission, 
cf. McLean Trucking Co. v. United 
States (1944) 321 US 67, 87, 88, 88 
L ed 544, 556, 557, 53 PUR(NS) 
473, 64 S Ct 370, to draw its conclu- 
sion from the infinite variety of cir- 
cumstances which may occur in 
specific instances. The disputants, 
here, do not clash over the power of 
the Commission to determine the need 
for the new service or that it will serve 
the public convenience and necessity. 
The evidence is ample and uncon- 
tradicted that delivery by motor of 
less-than-carload freight to way 
stations is a more adequate, efficient, 
and economical method for railroads 
than by “peddler” car. They join 
issue on the Commission’s determina- 
tion as to the carrier which will render 
that service. Shall it be by the rail- 
road through the use of its trucking 
subsidiary or by the existing common 
carriers by motor? 

[4-6] The National Transporta- 
tion Policy has recently been author- 
itatively summarized by Congress. 
That declaration requires administra- 
tion so as to preserve the inherent 
advantages of each method of trans- 
portation and to promote “safe, ade- 
quate, economical, and efficient serv- 


ice.”* Such broad generalizations, 





np oomeember 18, 1940] 54 Stat 899, Chap 


mie is hereby declared to be the national 
transportation policy of the Congress to pro- 
vide for fair and impartial regulation of all 
modes of transportation subject to the provi- 
sions of this act, so administered as to recog- 
nize and preserve the inherent advantages of 
each; to promote safe, adequate, economical, 
and efficient service and foster sound economic 
conditions in transportation and among the 
several carriers; to encourage the establish- 
ment and maintenance of reasonable charges 
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for transportation services, without unjust dis- 
criminations, undue preferences or advantages, 
or unfair or destructive competitive practices ; 
to codperate with the several states and the 
duly authorized officials thereof; and to en- 
courage fair wages and equitable working con- 
ditions ;—all to the end of developing, codrdi- 
nating, and preserving a national transporta- 
tion system by water, highway, and rail, as 
well as other means, adequate to meet the 
needs of the commerce of the United States, 
of the Postal Service, and of the national de- 
fense. All of the provisions of this act shall 
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while well expressing the congres- 
sional purpose, must frequently pro- 
duce overlapping aims. In such situa- 
tions, the solution lies in the balanc- 
ing by the Commission of the public 
interests in the different types of 
carriers with due regard to the de- 
clared purposes of Congress. (Cf. 
Interstate Commerce Commission v. 
Inland Waterways Corp. (1943) 319 
US 671, 691, 87 L ed 1655, 1668, 
49 PUR(NS) 499, 63 S Ct 1296; 
United States v. Pennsylvania R. Co. 
(1945) 323 US 612, 89 L ed —, 57 
PUR(NS) 520, 65 S Ct 471. 

When Congress directed that the 
act should be administered to pre- 
serve the inherent advantages of each 
mode of transportation, it is abundant- 
ly clear that it was not intended to 
bar railroads from the operation of 
off-the-rail ‘motor vehicles. In 1938 


when committee hearings were being 
held to consider amendments to the 
Motor Carrier Act, 1935, Mr. East. 
man explained the difference in opin- 
ion as to whether or not railroads 
should acquire motor carriers. See. 
tion 213(a) of the 1935 act specifical- 
ly regulated acquisition of motor car- 
riers by railroads. Provision for such 
acquisitions appear now in § 5 of the 
Interstate Commerce Act, 54 Stat 
905, Chap 722, 49 USCA § 5(1), 
10A FCA title 49, § 5(1). See Me. 
Lean Trucking Co. v. United States, 
supra. Section 202(c)(1) of the 
1940 Interstate Commerce Act, part 
II, as amended, withdraws railroad 
operation of motor carriers in ter- 
minal areas from the scope of motor 
carrier regulation and leaves such 
operations under part II.* Railroads 
may, therefore, in appropriate places 





be administered and enforced with a view to 
carrying out the above declaration of policy.” 

8 Hearings before a subcommittee of the 

Committee on Interstate Commerce, United 
ae Senate 75th Cong. 3d Sess. on S 3606, 
p. 23: 
“The reason for that proviso was that at 
the time when this act was under considera- 
tion by your committee, there was a feeling 
on the part of many that railroads, for ex- 
ample, ought not be permitted to acquire mo- 
tor carriers at all. It was pointed out, in op- 
position to that view, that there were many 
cases where railroads could use motor ve- 
hicles to great advantage in their operations, 
in substitution for rail service, as many of 
them are now doing. Many railroad men, for 
example, feel that the operation of way trains 
has become obsolete; that the motor vehicle 
can handle such traffic between’ small stations 
much more economically and conveniently than 
can be done by a way train; and the motor 
vehicles are being used in that way by many 
railroads. The same is true of many terminal 
operations. The motor vehicle is a much 
more flexible unit than a locomotive switch- 
ing cars, and it can be used to great advantage 
and with great economy in many railroad op- 
erations. 

“For that reason, something of a com- 
promise was reached between those two op- 
posing views, and it was provided that a rail- 
road could acquire a motor carrier if it could 
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make special proof that the transaction was 
not only consistent with the public interest but 
would promote the public interest and would 
also promote the public interest in a special 
way, namely, by enabling such carrier other 
than a motor carrier to use service by motor 
vehicle to public advantage in its operations. 
And a further finding was required, that the 
acquisition will not unduly restrain competi- 
tion.” 

4[May 16, 1942] 56 Stat 284, 300, Chap 
3 3 § 2, 49 USCA § 302, 10A FCA title 49, 


“(c) Notwithstanding any provision of 
this section or of § 203, the provisions of this 
part shall not apply— 

“(1) to transportation by motor vehicle by 
a carrier by railroad subject to part I, or by 
a water carrier subject to part III, or bya 
freight forwarder subject to part IV, inciden- 
tal to transportation or service subject to such 
parts, in the performance within terminal 
areas of transfer, collection, or delivery serv- 
ices; but such transportation shall be consid- 
ered to be and shall be regulated as transpor- 
tation subject to part I when performed by 
such carrier by railroad, as transportation sub- 
ject to part III when performed by such wa- 
ter carrier, and as transportation or service 
subject to part IV when performed by such 
freight forwarder ;” 

See Conference Report, H Rep No. 2832 
76th Cong. 3d Sess. F177), p. 74. 
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operate trucks. However, since the 
preservation of the inherent advan- 
ages of motor carriers is of equal im- 
portance with efficiency under the na- 
jonal transportation policy, the Com- 
nission must weigh the needs of the 
ailroad against disadvantages to the 
motor carriers to find the balance of 
wublic convenience and necessity in 
determining whether to grant a rail- 
ad application for motor operation 
where these certificates are required. 
(Cf. Texas v. United States (1934) 
2 US 522, 530, 78 L ed 1402, 
1408, 54 S Ct 819. 

This the Commission did in its 
fndings and conclusion. It said: 


“The motor-carrier service pro- 
posed by applicant, operated in close 
wérdination with the railroad’s serv- 
ice, will effectuate a reduction in cost, 
and will result in an increase in ef- 
ficiency in the transportation over the 
routes herein considered, which will 
inure to the benefit of the general 
public. Furthermore, it does not ap- 
year that the restricted service would 
be directly competitive or unduly prej- 
udicial to the operations of any other 
motor carrier. 2 MCC 
(F) at p. 726. 

In support of this statement the 
evidence showed that Willet served, 
similarly and satisfactorily, other lo- 
alities along the Pennsylvania lines 
in Ohio, Indiana, and Illinois. The 
coordination of Willet’s line-haul 
method of operations with the rail 
service has been explained. The ex- 
isting schedules of protestants do 
not fit into the needs of\the’projected 
srvice. Common management of 
railroad and trucks gave promise of 
better codperation than would be ob- 
tained by arm’s-length contracts or 
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agreements. While the evidence 
shows that there were operating 
truck lines in the area which indi- 
vidually could serve all the way-sta- 
tions by securing extensions to their 
present routes, it also shows that no 
motor carrier is now in a position to 
render this complete service. Cf. Re 
Kansas City Southern Transport Co. 
(1938) 10 MCC(F) 221, 232. The 
Commission on this evidence had a 
basis to conclude that a railroad sub- 
sidiary offered the most satisfactory 
facilities for making less-than-carload 
deliveries to way-stations. 

[7, 8] The contention of appellees, 
protestant motor carriers, is that since 
no evidence was offered as to the in- 
adequacy of the presently duly cer- 
tified motor carriers to serve the rail- 
road’s need, there was a failure of 
proof as to convenience of and neces- 
sity for a new motor truck operation 
in the territory. Public convenience 
and necessity should be interpreted so 
as to secure for the nation the broad 
aims of the Interstate Commerce Act 
of 1940. Cf. New England Divisions 
Case (Akron, C. & Y. R. Co. v. 
United States) (1923) 261 US 184, 
189, 67 L ed 605, 609, 43 S Ct 270; 
Interstate Commerce Commission v. 
Railway Labor Executives Asso. 
(1942) 315 US 373, 376, 377, 86 
L ed 904, 907, 908, 62 S Ct 717; 
United States v. Lowden (1939) 308 
US 225, 230, 84 L ed 208. 213, 60 
S Ct 248; Texas & N. O. R. Co. v. 
Northside Belt R. Co. (1928) 276 
US 475, 479, 72 L ed 661, 663, 48 
S Ct 361. In protestant’s view a cer- 
tificate of convenience and necessity 
should not be granted to railroads 
for motor truck operation when exist- 
ing motor carriers are capable of 
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rendering the same service. Appel- 
lants take the position that this precise 
issue need not be decided in this case. 
They look upon the application as 
asking for authority to improve “an 
existing service.” We think that it 
was for a motor service to improve an 
existing rail service. Consequently, 
the issuance of the certificate is sub- 
ject to all the requirements of any 
other application for a certificate for 
operation of motor lines. Since, how- 
ever, on adequate evidence the Com- 
mission found that the motor service 
sought was of a different character 
from the existing motor service and 
not directly competitive or unduly 
prejudicial to the already certificated 
motor carriers, 42 MCC(F) at 
pp. 725, 726, we hold that the Com- 
mission had statutory authority and 
administrative discretion to order the 
The public is en- 


certificate to issue. 
titled to the benefits of improved 


transportation. Where that improve- 
ment depends in the Commission’s 
judgment upon a unified and limited 
rail-truck operation which is found 
not “unduly prejudicial” to motor 
carrier operations, the Commission 
may authorize the certificate even 
though the existing carriers might ar- 
range to furnish successfully the 
projected service. 

Certificates of the general charac- 
ter of the one proposed by the Com- 
mission for Willett have been granted 
heretofore. The motor service was 
not the normal over-the-road type but 
restricted to services auxiliary or sup- 


plemental to the rail service. In order 
to restrict motor carriers, which were 
operated by railroads to this codrdi- 
nated service, the Commission cus- 
tomarily inserted a provision in the 
order granting the application that the 
motor shipments must have prior or 
subsequent movement by rail. E. g. 
Re Kansas City Southern Transport 
Co. (1938) 10 MCC(F) 221, 240. 
The rail carriers pointed out, how- 
ever, that this restriction interfered 
with the efficiency of their operations, 
since commodities might be offered 
them at one-way station for transpor- 
tation to another way-station within 
ordinary motoring distance. In such 
a case a way-freight train would be 
required. It was to meet this situa- 
tion that the key-point or break-bulk 
rule, which is employed here, was de- 
veloped. Re Kansas City Southern 
Transport Co. (1941) 28 MCC(F) 
5, 9, 11, 22(93), 25( App B). 

This key point requirement is one 
factor of differentiation between this 
certificate and the normal over-the- 
road motor certificate of convenience 
and necessity. Other differentiations 
are found in the limitation of service 
to rail station points and the condi- 
tion that the Commission reserved 
the right to impose such other re- 
quirements as might be found nec- 
essary to restrict the rail subsidiary 
to éodrdinated rail service instead of 
permitting general competition with 
motor carriers in over-the-road serv- 
vice. 

It is, of course, obvious that op- 





5 Re Pennsylvania Truck Lines (1936) 1 
MCC (F) 101, 113; (1937) 5 MCC (F) 9. 
Similar finding was made in Re Illinois C. R. 
Co. (1939) 12 MCC (F) 485; Re Gulf, M. & 
N. R. Co. (1939) 18 MCC (F) 721; Re Mis- 
souri P. R. Co. (1939) 19 MCC (F) 605; Re 


Willett Co. of Indiana (1940) 21 MCC (F) 
405; Re Pacific Motor Trucking Co. (1942) 
34 MCC (F) 249, 322, Par. 4. s 

The Commission’s brief, Appendix B, lists 
94 opinions dealing with truck movement of 
rail freight. 
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portunity exists for limited encroach- 
ment upon the over-the-road business 
of the existing motor carriers. A 
shipper from one-way station to an- 
other station on the same railroad 
within the permitted key point limita- 
tion may use the railroad motor car- 
rier instead of the motor carrier. 
Free pickup and delivery service may 
extend the competition to the limits 
of the territorial boundaries of the 
railroad terminal areas and give a 
further advantage to the railroad 
where the motor carrier does not fur- 
nish the same service.® If the Com- 
mission later determines that the 
balance of public convenience and ne- 
cessity shifts through competition or 
otherwise, so that injury to the public 
from impairment of the inherent ad- 
vantages of motor transportation ex- 
ceeds the advantage to the public of 
efficient rail transportation, the Com- 
mission may correct the tendency by 
restoration of the rail movement re- 
quirement or otherwise. 


Administrative discretion rests with 
the Commission to further improve- 
ments in transportation. The Inter- 
state Commerce Act contains no pro- 
vision by which the Commission may 
compel non-rail motor carriers to co- 
Ordinate their road service with rail 
service or may compel rail carriers 
to coordinate their service with motor 
carriers.’ When in railroad applica- 
tions for coordinated motor service the 
Commission finds public convenience 
and necessity for such motor service 
on evidence of transportation advan- 
tages to shippers and economy to the 
rail carriers, cf. Texas v. United 
States (1934) 292 US 522, 530, 78 
L ed 1402, 1408, 54 S Ct 819, it is 
in a position to determine by its ad- 
ministrative discretion whether the 
projected service may be better ren- 
dered by the railroad or existing 
motor carriers. In the absence of 
power to compel coddination between 
the modes of transportation and in 
the presence of the probable gains in 





6]. C. C. Local Freight Tariff, Rules, 
Charges and Allowances for the Pick-Up and 
Delivery Service on Less Than Carload 
Freight, Issued January 2, 1942, effective Feb- 
tuary 6, 1942, p. 9: 

“Item No. 30 Territorial Boundaries. (a) 
Except as otherwise specifically indicated in 
§ 2, Pick-up or Delivery service will be con- 
fined within the corporate limits of cities or 
towns; at points not having corporate limits, 
within a radius of one mile of carrier’s 
freight station.” 

See also Re Pick-up & Delivery in Official 
Territory (1936) 218 Inters Com Rep (F) 
441, 445; dissent, 483, 484; Re Pick-Up of 
Livestock (1940) 238 Inters Com Rep (F) 
671; (1942) 248 Inters Com Rep (F) 385, 
391, 397; (1942) 251 Inters Com Rep (F) 
549; Re Morgain Forwarding Co. (1944) 258 
Inters Com Rep (F) 547, 771;0Empire Car- 
pet Corp. v. Boston & M. R: Co. (1944) 258 
Inters Com Rep (F) 697. Also see § 202(c) 
of part II, Interstate Commerce Act, 54 Stat 
920, Chap 722, 56 Stat 300, Chap 318, 49 
USCA § 302, 10A FCA title 49, § 302. 

"10 MCC (F) at pp. 235, 236: 

‘We are without jurisdiction to compel co- 
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érdinated service between carriers by rail and 
carriers by motor vehicle. It could only be 
accomplished through the medium of through 
routes and joint rates and we have no power 
to require their establishment. It follows that 
any such plan must be dependent on voluntary 
cooperation. While protestants say that they 
are willing to entertain proposals, they have 
not developed a plan nor do they suggest what 
general form it might take. 


“Upon the evidence, therefore, we are per- 
suaded that codrdinated service through the 
voluntary codperation of all or some of the 
protesting motor carriers is not here prac- 
ticable, and that the ‘useful public purpose’ 
which the proposed new operation will serve 
cannot ‘be served as well by existing lines or 


carriers.’ It remains to be determined wheth- 
er, in accordance with the definition of ‘public 
convenience and necessity’ in the Pan-Ameri- 
can Case, [(1936) 1 MCC (F) 190], ‘it can 
be served by applicant with the new operation 
or service proposed without endangering or 
impairing the operations of existing carriers 
contrary to the public interest.” 
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operative efficiency from unified man- 
agement, we think the Commission, in 
view of the limitations on the rail- 
road’s motor service, is entitled to 
conclude that the public will be better 
served by the rail operation than by 
use of the available motor carrier 
facilities. The alternative to the ex- 
istence of this discretion is that the 
language of the Interstate Commerce 
Act, part II, forbids the granting to 
railroads of a certificate of convenience 
and necessity for the operation of 
motor trucks, under specially limited 
certificates, when there are certificated 
motor carriers, independent of rail- 
road authority or supervision, with 
whom arrangements for the service 
might be made by the rail carriers. 
There is no such prohibition in terms. 
Any such implication is negated by 
the discretion to grant certificates con- 
ferred on the Commission by the act. 

Protestants, the appellee motor 
carriers, point out that under this in- 
terpretation in every case of an appli- 
cation by a rail carrier or its wholly 
owned subsidiary, for a certificate of 
convenience and necessity to operate 
a motor line to render service at way- 
stations, the Commission will have 
power, under facts and with limita- 
tions in the certificate, previously de- 
scribed, to grant the certificate. This 
is true. It must be expected, how- 
ever, that the Commission will be as 
alert to perform its duty in protecting 
the public in the maintenance of an 
efficient motor transportation system 
as it is in protecting that same public 
in the successful operation of its rail 
system. The Commission is trusted 
by Congress to guard against the 
danger of the development of a trans- 
portation monopoly. 49 USCA § 5 
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(2)(a) and (b), 10A FCA title 49, 
§ 5(2)(a) and (b). It has the duty 
to preserve the inherent advantages of 
each mode of transportation. 

Appellees raise here an objection 
to the failure of the Commission to 
reopen the case to hear evidence on the 
bias of the railroad witnesses. No 
valid reason for failure to bring out 
the alleged bias at the trial is suggest- 
ed. 

We pass also without further dis- 
cussion the appellee’s complaint of 
material error in the refusal to pro- 
duce the contract between the Penn- 
sylvania and Willett at the hearing. 
It does not seem material in view of 
our conclusions. The Joint Board 
directed that the contract be filed as 
a “late exhibit.” 

Reversed. 


Mr. Justice DouGias, dissenting: 


I 


Section 207(a) of the Interstate 
Commerce Act, 49 USCA § 307(a), 
10A FCA title 49, § 307(a) author- 
izes the issuance of a certificate to a 
common carrier by motor vehicle if 
the proposed service “is or will be 
required by the present or future pub- 
lic convenience and necessity.” But 
the present decision allows the Com- 
mission to construe the statute as if 
“railroad convenience and necessity” 
rather than “public convenience and 
necessity” were the standard. 

I can find in the act no indication 
whatsoever that railroad applicants 
for a motor vehicle certificate are to 
be considered any more favorably 
than any other type of applicant. Yet 
it is plain that this decision permits 
just that. For if any applicant other 
than a railroad affiliate were before 
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the Commission with an application 
for a certificate to serve this precise 
territory, it would have to show that 
existing transportation facilities were 
inadequate to serve the needs of the 
public efficiently. No such showing 
has been made here. None has been 
attempted. 

That necessity is sought to be 
avoided by holding that the motor 
carrier service to be rendered is 
“auxiliary to or supplemental of rail 
service.” If, as the Commission at 
first required (Re Kansas City South- 
ern Transp. Co. [1938] 10 MCC(F) 
221), this motor carrier service was 
restricted to goods which had a prior 
or subsequent rail haul, the service 
might properly be designated as an 
auxiliary or supplemental one. But 
the Commission changed its position 
and withdrew that condition. Re 


Kansas City Southern Transp. Co. 


(1941) 28 MCC(F) 5. The key- 
point condition was substituted. Be- 
tween those points the railroad will 
operate like any motor carrier. The 
service which it seeks to render is not 
a combined rail-and-truck service. 
As the Commission states in its report 
in the present case, “The railroad, 
through its subsidiary, merely seeks 
the substitution of a more efficient 
for a less efficient means of service.” 
This “substituted” service differs 
from the adequate independent motor 
carrier service already existing only 
in its being under railroad control. 
In that respect and in that respect 
alone is the service of a new and dif- 
ferent character. 

The Commission justifies that 


“substitution” of service on the 
grounds of the operating convenience 
of the railroad and a reduction in its 
costs. That is a standard of “rail- 
road” not “public” convenience. 
Would it be thought for a moment 
that motor carriers could obtain au- 
thority to build a new competing rail- 
road by any such standard of “motor 
carrier” convenience? 

Whether it is wise policy for the 
railroads to enter and dominate this 
field is neither for us nor the Com- 
mission to decide. If the railroads 
are to be given this preferred treat- 
ment when they seek to substitute 
motor carrier service for rail service, 
the authority should come from Con- 
gress, not this court. Meanwhile, 
we should be alert to see to it that 
administrative discretion does not be- 
come the vehicle for reshaping the 
laws which Congress writes. 


II 


If the railroad company was ac- 
quiring an existing motor carrier to 
render this service, the Commission 
could approve the acquisition only if 
it found, among other things, that 
the acquisition would “not unduly re- 
strain competition.” 49 USCA § 5 
(2)(b), 10A FCA title 49, § 5(2) 
(b). See McLean Trucking Co. v. 
United States (1944) 321 US 67, 88 
L ed 544, 53 PUR(NS) 473, 64S 
Ct 370. This provision was inserted 
so as to protect the motor carrier in- 
dustry from the domination of other 
types of carriers which “might use the 
control as a means to strangle, curtail, 
or hinder progress in highway trans- 





1Re Norton (1936) 1 ny (F) 114; = 
C. & D. Oil Co. (1936) 1 ao iy 

Re Aes (1937) 2 MCC —) = nz 
Saar (1937) 2 MCC (F) 729; Re ferrin & 


[14] 
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Hamel (1938) 8 MCC (F) 115, 117; Re 
Boyles & Luten (1938) 8 MCC (F) 593; Re 
White Circle Line (1939) 16 MCC (F) 516. 
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portation for the benefit of the other 
competing transportation.” 79 Cong 
Rec 12206. 

The same standard should be ap- 
plied whether the railroads enter the 
motor carrier field by acquisition of 
existing facilities or by establishment 
of their own motor carrier affiliates. 
The potentialities for abuse may be as 
great in one case as in the other. 
Railroads, like other business enter- 
prises, are subject to the anti-trust 
laws except as Congress has created 
exemptions for them. Georgia v. 
Pennsylvania R. Co. 324 US —, 89 
L ed —, 59 PUR(NS) 132, 65 S Ct 
716. And the anti-trust policy is one 
of the components of the public inter- 
est which the Commission is supposed 
to protect in the transportation field. 
McLean Trucking Co. v. United 
States, supra. 

The preservation of healthy com- 
petitive conditions must therefore be 
an ingredient of “public convenience 
and necessity’ which the Commission 
is under the duty to determine in is- 
suing certificates under § 207 (a). 
Certainly the effect on competition 
looms large when one type of carrier 
seeks to enter another field of trans- 
portation. The Commission paid lip- 
service to that policy when it said in 
the present case that the’ restricted 
service to be rendered by this railroad 
affiliate would not appear to be “di- 


rectly competitive or unduly prejudi. 
cial to the operations of any other mo. 
tor carrier.”’ But where is the evidence 
to support that finding? I do not 
find it. It is suggested that there can 
be no competition because the railroad 
now has the business. But the railroad 
is not restricted to business which it 
now has. Between the key-points it 
is entitled to any and all business 
which it can get. Every future move- 
ment of freight will be the subject of 
competition. If, as assumed, the pres- 
ent railroad service is poor as com- 
pared with the proposed new motor 
carrier service, a new and important 
competitive element will certainly be 
introduced. The railroad wants this 
broad certificate so it can better com- 
pete with existing motor carriers. If 
the railroad really wants a purely 
auxiliary service, let the certificate be 
limited to commodities which have a 
prior or subsequent rail haul. But it 
is not so conditioned. The railroad 
is entering the motor carrier field and 
rendering a pure motor carrier service. 
If the policy of Congress is to be 
honored, there must be a finding sup- 
ported by evidence that competition 
will not be unduly restrained. On 
this record no such finding has been 
or can be made. 


Mr. Justice Black and Mr. Justice 
Rutledge join in this dissent. 
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SOUTHERN PACIFIC CO. v. ARIZONA 


UNITED STATES SUPREME COURT 


Southern Pacific Company 


Uv 


State of Arizona ex rel. John L. Sullivan, 
Attorney General of the State of ‘Arizona 


No. 56 
— US —, 89 L ed —, 65 S Ct 1515 
June 18, 1945 


PPEAL from judgment reversing judgment for defendant in 
A action for statutory penalties for violating state statute 
limiting length of railroad trains; reversed. For lower court 

case, see (1943) — Ariz —, 145 P(2d) 530. 


Interstate commerce, § 4 — State regulation of train length — Conflict with inter- 
state commerce. 

1. The provision of the Interstate Commerce Act authorizing the Interstate 

Commerce Commission to regulate railroad car service during an emergency 

does not of itself, in the absence of administrative action by the Commission 

under that provision, curtail state power to regulate train lengths, p. 213. 


Statutes, § 15 — Construction — Conflict of state and Federal laws. 
2. Congress, in enacting legislation within its constitutional authority over 
interstate commerce, will not be deemed to have intended to strike down a 
state statute designed to protect the health and safety of the public unless its 
purpose to do so is clearly manifested, or unless the state law, in terms or 
in its practical administration, conflicts with the Federal legislation, or plain- 
ly and palpably infringes its policy, p. 213. : 


Interstate commerce, § 5 — State regulation of train length — Effect of Federal 
action. 
3. The Safety Appliance Act, providing for brakes on trains, and the provi- 
sion of the Interstate Commerce Act permitting the Commission to order 
the installation of train stop and control devices do not operate of their own 
force to exclude state regulation of train lengths, p. 214. 


Interstate commerce, § 3 — State powers — Limitation on state powers. 

4. States may not impede substantially the free flow of interstate commerce 
or regulate those phases of national commerce which, because of the need 
of national uniformity, demand that their regulation, if any, be prescribed 
by a single authority, although the states may regulate matters of local con- 
cern if the impact on the national commerce does not seriously interfere with 
its operation and the consequent incentive to deal with the matters national- 
ly is slight, and although the state may regulate matters which, because of 
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~_ — and diversity, may never be adequately dealt with by Congres, 
p. 5 


Courts, § 12 — Jurisdiction — Conflicting Federal and state interests. 
5. The Supreme Court of the United States, rather than the state legisl. 
ture, is, under the commerce clause of the Federal Constitution, the fina) 
arbiter between the competing demands of state and national interests where 
the state has enacted legislation affecting national interests and where Con. 
gress has not acted, p. 217. 


Interstate commerce, § 4 — State regulation of interstate trains — Absence of Fed. 
eral legislation. 

6. In determining the constitutionality of state regulation of the: length of 
interstate trains in the absence of conflicting Federal legislation, the matters 
for ultimate determination are the nature and extent of the burden which 
the state regulation, adopted as a safety measure, imposes on interstate com- 
merce, and whether the relative weights of the state and national interests 
involved are such as to make inapplicable the rule that the free flow of in- 
terstate commerce and its freedom from local restraints in matters requiring 
uniformity of regulation are interests safeguarded by the commerce clause 
of the Federal Constitution from state interference, p. 218. 


Interstate commerce, § 28 — State regulation of interstate trains — Limitation u)- 
on length of trains. 

7. A state law limiting the length of interstate trains passing through the 
state is violative of the commerce clause of the Federal Constitution, even 
in the absence of congressional legislation relating to the matter, where 
the state interest is outweighed by the interest of the nation in an adequate, 
— and efficient railway transportation service which must prevail, 
p. 218. 


(Biack and Dovctas, JJ., dissent.) 


fourteen passenger or seventy freight 
cars, and authorizes the state to re 
cover a money penalty for each viola- 
tion of the act. The questions for de- 


APPEARANCES: Burton Mason, of 
San Francisco, California, and J. Car- 
ter Fort, of Washington, D. C., argued 
the cause for appellant; Robert L. 


Stern, of Washington, D. C., argued 
the cause as amicus curiae, by special 
leave of court; Harold N. McLaugh- 
lin and Harold C. Heiss, both of 
Cleveland, Ohio, argued the cause for 


appellee. 


Mr. Chief Justice Stone delivered 
the opinion of the court: The Ari- 
zona Train Limit Law of May 16, 
1912, Arizona Code Anno. 1939, § 69- 
119, makes it unlawful for any person 
or corporation to operate within the 
state a railroad train of more than 
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cision are whether Congress has, by 
legislative enactment, restricted the 
power of the states to regulate the 
length of interstate trains as a safety 
measure and, if not, whether the stat- 
ute contravenes the commerce clause 
of the Federal Constitution. 

In 1940 the state of Arizona 
brought suit in the Arizona superior 
court against appellant, the Southern 
Pacific Company, to recover the stat- 
utory penalties for operating within 
the state two interstate trains, one 4 
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passenger train of more than fourteen 
cars, and one a freight train of more 
than seventy cars. Appellant an- 
swered, admitting the train operations, 
but defended on the ground that the 
statute offends against the commerce 
dause and the due process clause of 
the Fourteenth Amendment and con- 
ficts with Federal legislation. After 
an extended trial, without a jury, the 
court made detailed findings of fact 
on the basis of which it gave judgment 
for the railroad company. The su- 
preme court of Arizona reversed and 
directed judgment for the state. 


(1943) — Ariz —, 145 P(2d) 530. 
The case comes here on appeal under 
§ 237(a) of the Judicial Code, 28 
USCA § 344, 8 FCA title 28, § 344, 
appellant raising by its assignments 
of error the questions presented here 


for decision. 

The Supreme Court left undis- 
turbed the findings of the trial court 
and made no new findings. It held 
that the power of the state to regulate 
the length of interstate trains had not 
been restricted by congressional ac- 
tion. It sustained the act as a safety 
measure to reduce the number of acci- 
dents attributed to the operation of 
trains of more than the statutory max- 
imum length, enacted by the state legis- 
lature in the exercise of its “police 
power.” This power the court held 
extended to the regulation of the 
operations of interstate commerce in 
the interests of local health, safety, and 
well-being. It thought that a state 
statute, enacted in the exercise of the 
police power, and bearing some rea- 
sonable relation to the health, safety, 
and well-being of the people of the 
state, of which the state legislature is 
the judge, was not to be judicially 
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overturned, notwithstanding its ad- 
mittedly adverse effect on the opera- 
tion of interstate trains. 

[1, 2] Purporting to act under § 1, 
{{ 10-17 of the Interstate Commerce 
Act [February 4, 1887] 24 Stat 379, 
chap 104, as amended (49 USCA 
§§ 1 et seq., 1OA FCA title 49, §§ 1 
et seq.), the Interstate Commerce 
Commission, as of September 15, 
1942, promulgated as an emergency 
measure Service Order No. 85, 7 Fed 
Reg 7258, suspending the operation 
of state train limit laws for the dura- 
tion of the war, and denied an appli- 
cation to set aside the order. Re 
Service Order No. 85 (1943) 256 
Inters Com Rep(F) 523. Paragraph 
15 of § 1 of the Interstate Commerce 
Act empowers the Commission, when 
it is “of opinion that shortage of 
equipment, congestion of traffic, or 
other emergency requiring immediate 
action exists in any section of the 
country,” to make or suspend rules 
and practices “with respect to car 
service,” which includes by par. 10 
of § 1 “the use, control, supply, 
movement, distribution, exchange, in- 
terchange, and return” of locomotives 
and cars, and the “supply of trains.” 
Paragraph 16 of § 1 provides that 
when a carrier is unable properly to 
transport the traffic offered, the Com- 
mission may make reasonable direc- 
tions “with respect to the handling, 
routing, and movement of the traffic 
of such carrier and its distribution over 
other lines of roads.” The authority 
of the Commission to make Order No. 
85 is currently under attack in John- 
ston v. United States, Civil Action No. 
1408, pending in the Western Dis- 
trict of Oklahoma. 

The Commission’s order was not 
59 PUR(NS) 
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in effect in 1940 when the present suit 
was brought for violations of the state 
law in that year, and the Commis- 
sion’s order is inapplicable to the train 
operations here charged as violations. 
Hence the question here is not of the 
effect of the Commission’s order, 
which we assume for purposes of de- 
cision to be valid, but whether the 
grant of power to the Commission 
operated to supersede the state act be- 
fore the Commission’s order. We are 
of opinion that, in the absence of ad- 
ministrative implementation by the 
Commission, § 1 does not of itself cur- 
tail state power to regulate train 
lengths. The provisions under which 
the Commission purported to act, 
phrased in broad and general language, 
do not in terms deal with that subject. 
We do not gain either from their 
words or from the legislative history 
any hint that Congress in enacting 
them intended, apart from Commis- 
sion action, to supersede state laws 
regulating train lengths. We can hard- 
ly suppose that Congress, merely by 
conferring authority on the Commis- 
sion to regulate car service in an 
“emergency,” intended to restrict the 
exercise, otherwise lawful, of state 
power to regulate train lengths before 
the Commission finds an “emergency” 
to exist. 


Congress, in enacting legislation 


within its constitutional authority 
over interstate commerce, will not be 
deemed to have intended to strike 
down a state statute designed to pro- 
tect the health and safety of the pub- 
lic unless its purpose to do so is clear- 
ly manifested, Reid v. Colorado 
(1902) 187 US 137, 148, 47 L ed 
108, 114, 23 S Ct 92; Missouri P. R. 
Co. v. Larabee Flour Mills Co. (1909) 
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211 US 612, 621 et seq, 53 L ed 352 
360, 29 S Ct 214; Missouri, K. &T 
R. Co. v. Harris (1914) 234 US 4)2 
418, 419, 58 L ed 1377, 1381, 13% 
34 S Ct 790, LRAI1915E 942; H p 
Welch Co. v. New Hampshire (1939) 
306 US 79, 85, 83 L ed 500, 505, 27 
PUR(NS) 238, 59 S Ct 438; Al 
len-Bradley Local, U. E. R. M. W.y 
Wisconsin Employment Relation 
Bd. (1942) 315 US 740, 749, & 
ed 1154, 1164, 62 S Ct 820, or unles 
the state law, in terms or in its prac 
tical administration, conflicts with the 
Act of Congress, or plainly and pal- 
pably infringes its policy. Sinnot v. 
Davenport (1859) 22 How (63 US) 
227, 243, 16 L ed 243, 247; Missouri, 
K. & T. R. Co. v. Haber (1898) 169 
US 613, 623, 42 L ed 878, 881, 18S 
Ct 488; Savage v. Jones (1912) 225 
US 501, 533, 56 L ed 1182, 1194, 32 
S Ct 715; Carey v. South Dakota 
(1919) 250 US 118, 122, 63 L ed 
886, 888, 39 S Ct 403; Atchison, T. 
& S. F. R. Co. v. California R. Con- 
mission, 283 US 380, 391, 75 L ed 
1128, 1136, PUR1931C 359, 51 $ 
Ct 553; Townsend v. Yeomans, 
(1937) 301 US 441, 454, 81 L ed 
1210, 1220, 57 S Ct 842. 

[3] The contention, faintly urged, 
that the provisions of the Safety 
Appliance Act, 45 USCA §§ 1 and 9, 
10A FCA title 45, §§ 1 and 9, provid- 
ing for brakes on trains, and of § 25 
of Part I of the Interstate Commerce 
Act, 49 USCA § 26(b), 10A FCA 
title 49, § 26(b), permitting the Con- 
mission to order the installation of 
train stop and control devices, operate 
of their own force to exclude state reg- 
ulation of train lengths, has even less 
support. Congress, although asked 
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to do so," has declined to pass legisla- 
tion specifically limiting trains to 
gventy cars. We are therefore 
jrought to appellant’s principal con- 
tention, that the state statute contra- 
yenes the commerce clause of the Fed- 
eral Constitution. 

[4] Although the commerce clause 
conferred on the national government 
power to regulate commerce, its pos- 
gssion of the power does not exclude 
all state power of regulation. Ever 
since Wilson v. Black Bird Creek 
Marsh Co. (1829) 2 Pet(US) 245, 7 
Led 412, and Cooley v. Port Ward- 
ens (1851) 12 How(US) 299, 13 L 
ed 996, it has been recognized that, 
in the absence of conflicting legisla- 
tion by Congress, there is a residuum 
of power in the state to make laws 
governing matters of local concern 
which nevertheless in some measure 
affect interstate commerce or even, to 
some extent, regulate it. Minnesota 
Rate Cases (Simpson v. Shepard) 
(1913) 230 US 352, 399, 400, 57 L 
ed 1511, 1541, 1542, 33 S Ct 729, 48 
LRA(NS) 1151, Ann Cas 1916A 18; 
South Carolina State Highway Dept. 
v. Barnwell Bros. (1938) 303 US 
177, 187 et seq, 82 L ed 734, 740 et 
eq, 58 S Ct 510; Cafifornia v. 
Thompson (1941) 313 US 109, 113, 
114, 85 L ed 1219, 1221, 1222, 39 
PUR(NS) 55, 61 S Ct 930 and cases 
cited; Parker v. Brown (1943) 317 
US 341, 359, 360, 87 L ed 315, 330, 
331, 63 S Ct 307. Thus the states may 
regulate matters which, because of 
their number and diversity, may never 
be adequately dealt with by Congress. 
Cooley v. Port Wardens, supra (12 


How(US) at p. 319, 13 L ed at p. 
1004) ; South Carolina State High- 
way Dept. v. Barnwell Bros. supra 
(303 US at p. 185, 82 L ed at p. 738) ; 
California v. Thompson, supra (313 
US at p. 113, 85 L ed at p. 1221); 
Duckworth v. Arkansas (1941) 314 
US 390, 394, 86 L ed 294, 296, 62 
S Ct 311, 138 ALR 1144; Parker v. 
Brown, supra (317 US at pp. 362, 
363, 87 L ed at pp. 332, 333). When 
the regulation of matters of local con- 
cern is local in character and effect, 
and its impact on the national com- 
merce does not seriously interfere 
with its operation, and the consequent 
incentive to deal with them nationally 
is slight, such regulation has been 
generally held to be within state au- 
thority. South Carolina State High- 
way Dept. v. Barnwell Bros. supra 
(303 US at p. 188, 82 L ed at p. 740) 
and cases cited; Lone Star Gas Co. v. 
Texas (1938) 304 US 224, 238, 82 
L ed 1304, 1314, 24 PUR(NS) 119, 
58 S Ct 883; Milk Control Bd. v. 
Eisenberg Farm Products (1939) 
306 US 346, 351, 83 L ed 752, 755, 
59 S Ct 528; Maurer v. Hamilton 
(1940) 309 US 598, 603, 84 L ed 
969, 974, 60 S Ct 726, 135 ALR 
1347; California v. Thompson, supra 
(313 US at pp. 113, 114, 85 L ed at 
pp. 1221, 1222) and cases cited. 


But ever since Gibbons v. Ogden 
(1824) 9 Wheat.(US) 1, 6 L ed 23, 
the states have not been deemed to 
have authority to impede substantial- 
ly the free flow of commerce from 
state to state, or to regulate those 
phases of the national commerce 
which, because of the need of national 





1See Senate Report No. 416, 75th Cong. Ist 
Sess.; 81 Cong. Rec. 7596; and Hearings be- 
fore House Committee on Interstate and 
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Foreign Commerce, 75th Cong. 3d Sess. S. 69, 
Train Lengths. 
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uniformity, demand that their regula- 
tion, if any, be prescribed by a single 
authority.* Cooley v. Port Wardens, 
supra (12 How(US) at p. 319, 13 L 
ed at p. 1004); Leisy v. Hardin 
(1890) 135 US 100, 108, 109, 34 L 
ed 128, 132, 10 S Ct 681, 3 Inters 
Com Rep 36; Minnesota Rate Cases 
(Simpson v. Shepard) supra (230 
US at pp. 399, 400, 57 L ed at pp. 
1541, 1542); Edwards v. California 
(1941) 314 US 160, 176, 86 L ed 
119, 126, 62 S Ct 164. Whether or 
not this long recognized distribution 
of power between the national and the 
state governments is predicated upon 
the implications of the commerce 
clause itself, Brown v. Maryland 
(1827) 12 Wheat.(US) 419, 447, 6 
L, ed 678, 688; Minnesota Rate Cases 
(Simpson v. Shepard) supra (230 
US at pp. 399, 400, 57 L ed at pp. 
1541, 1542); Pennsylvania v. West 
Virginia, 262 US 553, 596, 67 L ed 
1117, 1132, PUR1923D 23, 43 S Ct 
658, 32 ALR 300; Baldwin v. G. A. 
F. Seelig (1935) 294 US 511, 522, 
79 L ed 1032, 1037, 55 S Ct 497, 101 
ALR 55; South Carolina State High- 
way Dept. v. Barnwell Bros. supra 
(303 US at p. 185, 82 L ed at p. 738) ; 
or upon the presumed intention of 
Congress, where Congress has not 
spoken, Welton v. Missouri (1876) 


91 US 275, 282, 23 L ed 347, 350. 
Hall v. De Cuir (1878) 95 US 485 
490, 24 L ed 547, 548; Brown y. 
Houston (1885) 114 US 622, 63] 
29 L ed 257, 260, 5 S Ct 1091; Boy. 


ed 700, 705, 706, 8 S Ct 689, 1062, 
1 Inters Com Rep 823; Leisy y, 
Hardin, supra (135 US at p. 109, 34 
L ed at p. 132) ; Re Rahrer (Wilker- 
son v. Rahrer) (1891) 140 US 545, 
559, 560, 35 L ed 572, 575,-576, 11 
S Ct 865; Brennan v. Titusville 
(1894) 153 US 289, 302, 38 L ed 
719, 723, 14 S Ct 829, 4 Inters Com 
Rep 658; Covington & C. Bridge Co, 
v. Kentucky (1894) 154 US 204, 212, 
38 L ed 962, 966, 14 S Ct 1087, 4 
Inters Com Rep 649; Graves v. New 
York ex rel. O’Keefe (1939) 306 US 
466, 479, note, 83 L ed 927, 932, note, 
59 S Ct 595, 120 ALR 1466; Dow- 
ling, Interstate Commerce and State 
Power, 27 Va L Rev 1, the result is 
the same. 

In the application of these princi- 
ples some enactments may be found to 
be plainly within and others plainly 
without state power. But between 
these extremes lies the infinite variety 
of cases, in which regulation of local 
matters may also operate as a regula- 
tion of commerce, in which reconcilia- 





2In applying this rule the court has often 
recognized that to the extent that the burden 
of state regulation falls on interest outside the 
state, it is unlikely to be alleviated by the op- 
eration of those political restraints normally 
exerted when interests within the state are 
affected. Cooley v. Port Wardens, supra (12 
How(US) at p. 315, 13 L ed ft 1003) ; Gil- 
man v. Philadelphia (1866) Wall.(US) 
713, 731, 18 L ed 96, 101; Escanaba & L. M. 
ig Co. v. Chicago (1883) 107 US 678, 
683, 27 L ed 442, 445, 2 S Ct 185; Robbins v. 
Taxing Dist. of Shelby County (1887) 120 
US , 499, 30 L ed 694, 698, 7 S Ct 592, 
1 Inters Com Rep 45; Lake Shore & M. S. R. 
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Co. v. Ohio ex rel. Lawrence (1899) 173 US 
285, 294, 43 L ed 702, 705, 19 S Ct 465; South 
Carolina State Highway Dept. v. Barnwell 
Bros. supra (303 US at p. 185, note, 82 L ed 
at p. 738, note); McGoldrick v. Berwind- 
White Coal Min. Co. (1940) 309 US 33, 4, 
note, 84 L ed 565, 570, note, 60 S Ct 388, 12 
ALR 876; cf. M’Culloch v. Maryland (1819) 
4 Wheat.(US) 316, 428, 4 L ed 579, 606; 
Pound v. Turck (1878) 95 US 459, 464, 24 
L ed 525, 527; Gloucester Ferry Co. v. Pent- 
sylvania (1885) 114 US 196, 205, 29 L ed 158 
162, 5 S Ct 826, 1 Inters Com Rep 382; Hel 
vering v. Gerhardt (1938) 304 US 405, 412 
82 L ed 1427, 1432, 58 S Ct 969. 
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tion of the conflicting claims of state 
nd national power is to be attained 
oly by some appraisal and accom- 
modation of the competing demands 
of the state and national interests in- 
ylved. Parker v. Brown, supra (317 
US at p. 362, 87 L ed at p. 332); 
Terminal R. Asso. v. Brotherhood of 
Railroad Trainmen (1943) 318 US 
1,8, 87 L ed 571, 578, 47 PUR( NS) 
500,63 S Ct 420, see DiSanto v. Penn- 
ylvania (1927) 273 US 34, 44, 71 L 
ed 524, 530, 47 S Ct 267 (and com- 
gare California v. Thompson (1941) 
313 US 109, 85 L ed 1219, 61 S Ct 
930); Illinois Nat. Gas Co. v. Cen- 
tral Pub. Service Co. (1942) 314 US 
498, 504, 505, 86 L ed 371, 375, 376, 
42PUR(NS) 53, 62 S Ct 384. 

[5] For a hundred years it has been 
accepted constitutional doctrine that 
the commerce clause, without the aid 
of Congressional legislation, thus af- 
fords some protection from state legis- 
lation inimical to the national com- 
merce, and that in such cases, where 
Congress has not acted, this court, 
and not the state legislature, is under 
the commerce clause the final arbiter 
between the competing demands of 
state and national interests. Cooley 
v. Port Wardens (1851) 12 How 
(US) 299, 13 L ed 996; Kansas City 
Southern R. Co. v. Kaw Valley Drain- 
age Dist (1914) 233 US 75, 79, 58 
L ed 857, 859, 34 S Ct 564; South 
Covington & C. Street R. Co. v. Cov- 
ington, 235 US 537, 546, 59 L ed 
350, 353, PURI9I5A 231, 35 S Ct 
158, LRA1915F 792; Missouri, K. 
& T. R. Co. v. Texas, 245 US 484, 
488, 62 L ed 419, 421, PUR1918B 
602, 38 S Ct 178, LRA1918C 535; 
St. Louis & S. F. R. Co. v. Public 
Service Commission, 254 US 535, 
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537, 65 L ed 389, 391, PUR1921B 
504, 41 S Ct 192; Foster-Fountain 
Packing Co. v. Haydel (1928) 278 
US 1, 10, 73 L ed 147, 152, 49 S Ct 
1; Gwin, White & Prince v. Henne- 
ford (1939) 305 US 434, 441, 83 L 
ed 272, 277, 59 S Ct 325; McCarroll 
v. Dixie Greyhound Lines (1940) 
309 US 176, 84 L ed 683, 60 S Ct 
504. 


Congress has undoubted power to 
redefine the distribution of power over 
interstate commerce. It may either 
permit the states to regulate the com- 
merce in a manner which would other- 
wise not be permissible, Re Rahrer 
(Wilkerson v. Rahrer) supra (140 
US at pp. 561, 562, 35 L ed at pp. 576, 
577); Adams Express Co. v. Ken- 
tucky (1915) 238 US 190, 198, 59 
L ed 1267, 1270, 35 S Ct 824, LRA 
1916C 273, Ann Cas 1915D 1167; 
Rosenberger v. Pacific Express Co. 
(1916) 241 US 48, 50, 51, 60 L ed 
880, 883, 884, 36 S Ct 510; Clark Dis- 
tilling Co. v. Western Maryland R. 
Co. (1917) 242 US 311, 325, 326, 61 
L ed 326, 338, 339, 37 S Ct 180, LRA 
1917B 1218, Ann Cas 1917B 845; 
Whitfield v. Ohio (1936) 297 US 
431, 438-440, 80 L ed 778, 783-785, 
56 S Ct 532; Kentucky Whip & Col- 
lar Co. v. Illinois C. R. Co. (1937) 
299 US 334, 350, 351, 81 L ed 270, 
276, 277, 57 S Ct 277; Hooven & A. 
Co. v. Evatt, No. 38, 1944 Term, de- 
cided April 9, 1945 [— US —, 89 L 
ed —, 65 S Ct 870], or exclude state 
regulation even of matters of peculiar- 
ly local concern which nevertheless af- 
fect interstate commerce. Addyston 
Pipe & Steel Co. v. United States 
(1899) 175 US 211, 230, 44 L ed 
136, 143, 20 S Ct 96; Louisville & N. 
R. Co. v. Mottley (1911) 219 US 
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467, 55 L ed 297, 31 S Ct 265, 34 
LRA(NS) 671; Houston, E. & W. 
T. R. Co. v. United States (1914) 
234 US 342, 58 L ed 1341, 34 S Ct 
833; American Express Co. v. South 
Dakota, 244 US 617, 626, 61 L ed 
1352, 1358, PUR1917F 45, 37 S Ct 
656; Illinois C. R. Co. v. State Pub. 
Utilities Commission, 245 US 493, 
506, 62 L ed 425, 437, PUR1918C 
279, 38 S Ct 170; New York v. 
United States, 257 US 591, 601, 66 L 
ed 385, 391, PUR1922C 455, 42 S 
Ct 239; Louisiana Pub. Service Com- 
mission v. Texas & N. O. R. Co. 
(1931) 284 US 125, 130, 76 L ed 
201, 204, 52 S Ct 74; Pennsylvania 
R. Co. v. Illinois Brick Co. (1936) 
297 US 447, 459, 80 L ed 796, 801, 
56 S Ct 556. 


But in general Congress has left it 


to the courts to formulate the rules 
thus interpreting the commerce clause 
in its application, doubtless because 
it has appreciated the destructive con- 
sequences to the commerce of the na- 
tion if their protection were with- 
drawn, Gwin, White & Prince v. Hen- 
neford, supra (305 US at p. 441, 83 
L ed at p. 277), and has been aware 
that in their application state laws will 
not be invalidated without the support 
of relevant factual material which will 
“afford a sure basis” for an informed 
judgment. Terminal R. Asso. v. 
Brotherhood of Railroad Trainmen, 
supra (318 US at p. 8, 87 L ed at p. 
578); Southern R. Co. v. King 
(1910) 217 US 524, 54 L ed 868, 30 
S Ct 594. Meanwhile, Congress has 
accommodated its legislation, as. have 
the states, to these rules as an estab- 
lished feature of our constitutional 
system. There has thus been left to 
the states wide scope for the regula- 
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tion of matters of local state concern, 
even though it in some measure affects 
the commerce, provided it does not 
materially restrict the free flow of 
commerce across state lines, or inter. 
fere with it in maters with respect to 
which uniformity of regulation is of 
predominant national concern. 

[6, 7] Hence the matters for ulti- 
mate determination here are the na- 
ture and extent of the burden which 
the state regulation of interstate trains, 
adopted as a safety measure, imposes 
on interstate commerce, and whether 
the relative weights of the state and 
national interests involved are such 
as to make inapplicable the rule, gen- 
erally observed, that the free flow of 
interstate commerce and its freedom 
from local restraints in matters requir- 
ing uniformity of regulation are inter- 
ests safeguarded by the commerce 
clause from state interference. 

While this court is not bound by 
the findings of the state court, and 
may determine for itself the facts of 
a case upon which an asserted Federal 
right depends, Hooven & A. Co. ¥. 
Evatt, supra, and cases cited, the facts 
found by the state trial court showing 


the nature of the interstate commerce & 


involved, and the effect upon it of the 
train limit law, are not seriously 
questioned. Its findings with respect 
to the need for and effect of the stat- 
ute as a safety measure, although 
challenged in some particulars which 
we do not regard as material to our 
decision, are likewise supported by 
evidence. Taken together the find- 
ings supply an adequate basis for de- 
cision of the constitutional issue. 
The findings show that the opera- 
tion of long trains, that is trains of 
more than fourteen passenger and 
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more than seventy freight cars, is 
sandard practice over the main lines 
of the railroads of the United States, 
and that, if the length of trains is to 
be regulated at all, national uniform- 
ity in the regulation adopted, such as 
only Congress can prescribe, is prac- 
tically indispensable to the operation 
of an efficient and economical national 
railway system. On many railroads 
passenger trains of more than four- 
ten cars and freight trains of more 
than seventy cars are operated, and on 
some systems freight trains are run 
ranging from 125 to 160 cars in 
length. Outside of Arizona, where 
the length of trains is not restricted, 
appellant runs a substantial propor- 
tion of long trains. In 1939 on its 


comparable route for through traffic 
through Utah and Nevada from 66 to 
85 per cent of its freight trains were 


over 70 cars in length and over 43 
per cent of its passenger trains in- 
cluded more than fourteen passenger 
cars. 

In Arizona, approximately 93 per 
cent of the freight traffic and 95 per 
cent of the passenger traffic is inter- 
state. Because of the Train Limit 


§ Law appellant is required to haul over 


30 per cent more trains in Arizona 
than would otherwise have been nec- 
essary. The record shows a definite 
relationship between operating costs 
and the length of trains, the increase 
in length resulting in a reduction of 
operating costs per car. The addi- 
tional cost of operation of trains com- 
plying with the Train Limit Law in 
Arizona amounts for the two railroads 
traversing that state to about $1,000,- 
000 a year. The reduction in train 
lengths also impedes efficient opera- 
tion. More locomotives and more 
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manpower are required; the neces- 
sary conversion and reconversion of 
train lengths at terminals and the de- 
lay caused by breaking up and remak- 
ing long trains upon entering and leav- 
ing the state in order to comply with 
the law, delays the traffic and di- 
minishes its volume moved in a 
given time, especially when traffic is 
heavy. 

To relieve the railroads of these 
burdens, during the war emergency 
only, the Interstate Commerce Com- 
mission, acting under § 1 of the In- 
terstate Commerce Act, suspended the 
operation of the state law for the dura- 
tion of the war by its order of Sep- 
tember 15, 1942, to which we have re- 
ferred. In support of the order the 
Commission declared: “It was de- 
signed to save man power, motive 
power, engine miles, and train miles; 
to avoid delay in the movement of 
trains; to increase the efficient use of 
locomotives and cars and to augment 
the available supply thereof, and to 
relieve congestion at terminals caused 
by setting out and picking up cars on 
each side of the train limit law states.” 
Re Service Order No. 85 (1943) 256 
Inters Com Rep(F) 523, 524. Ap- 
pellant, because of its past compliance 
with the Arizona Train Law, has been 
unable to avail itself fully of the ben- 
efits of the suspension order because 
some of its equipment and the length 
of its sidings in Arizona are not suit- 
able for the operation of long trains. 
Engines capable of hauling long trains 
were not in service. It can engage in 
long train operations to the best ad- 
vantage only by rebuilding its road to 
some extent and by changing or add- 
ing to its motive power equipment, 
which it desires to do in order to se- 
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cure more efficient and economical 
operation of its trains. 

The unchallenged findings leave no 
doubt that the Arizona Train Limit 
Law imposes a serious burden on the 
interstate commerce conducted by ap- 
pellant. It materially impedes the 
movement of appellant’s interstate 
trains through that state and inter- 
poses a substantial obstruction to the 
national policy proclaimed by Con- 
gress, to promote adequate, economi- 
cal, and efficient railway transporta- 
tion service. Interstate Commerce 
Act, preceding § 1, [September 18, 
1940] 54 Stat 898, 899, Chap 722. 
Enforcement of the law in Arizona, 
while train lengths remain unregu- 
lated or are regulated by varying 
standards in other states, must in- 
evitably result in an impairment of 
uniformity of efficient railroad opera- 
tion because the railroads are subject- 
ed to regulation which is not uniform 
in its application. Compliance with a 
state statute limiting train lengths re- 
quires interstate trains of a length 
lawful in other states to be broken up 
and reconstituted as they enter each 


state according as it may impose vary- 


ing limitations upon train lengths. 
The alternative is for the carrier to 
conform to the lowest train limit re- 
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striction of any of the states through 
which its trains pass, whose laws thys 
control the carriers’ operations both 
within and without the regulating 
state. 

Although the 70-car maximum for 
freight trains is the limitation whic 
has been. most commonly proposed, 
various bills introduced in the state 
legislatures provided for maximum 
freight train lengths of from 50 to 
125 cars, and maximum passenger 
train lengths of from 10 to 1 
cars.2 With such laws in force in 
states which are interspersed with 
those having no limit on train lengths, 
the confusion and difficulty with which 
interstate operations would be bur. 
dened under the varied system of state 
regulation and the unsatisfied need for 
uniformity in such regulation, in any, 
are evident.‘ 


At the 


70-freight car 
laws are enforced only in Arizona and 
Oklahoma, with a 14-car passenger 
car limit in Arizona. The record here 
shows that the enforcement of the 


present 


Arizona statute results in freight 
trains being broken up and reformed 
at the California border and in New 
Mexico, some distance from the Ari- 
zona line. Frequently it is not feasi- 
ble to operate a newly assembled train 





$8 One hundred sixty-four bills limiting train 
lengths have been introduced in state legisla- 
tures since 1920, of which only three were 
passed, in Nevada, Louisiana and Oklahoma 
The Nevada and Louisiana laws were held un- 
constitutional and never enforced. Southern 
P. Co. v. Mashburn (1937) 18 F Supp 393; 
Texas & N. O. R. Co. v. Martin (No. 428- 
Equity, E. D. of La 1936), unreported. The 
Arizona law, passed in 1912, was held uncon- 
stitutional in Atchison, T. & S. F. R. Co. v. 
La Prade (1933) 2 F Supp 855, reversed on 
other ee in (1933) 289 US 444, 77 L ed 
1311, S Ct 682. 

4 Had these bills od poe a freight train 
running over establis' routes (from Vir- 
ginia to Michigan for example) would nor- 
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mally proceed through states with a 75-cat 
maximum (Virginia), a 125-car maximum 
(West Virginia), a 3,000-foot maximum 
(Ohio), and a 70-car limit (Michigan). A 
train from Arkansas to Wisconsin might bh 
subjected to a 50-car maximum (Arkansas), 
one-half mile (Mississippi), 3,000 feet (Iowa), 
14 miles (Minnesota), and 3,300 feet (Wis- 
consin). A train running from Nebraska to 
California might be subject to a 60, 75, or 8 
maximum in Nebraska, to a limit fixed y 
Commission in Kansas, to a 65-car limit 
Colorado, to a 75-car limit in New Mexico, to 
a 70-car limit in Arizona, and to a 74-car limt 
in California. A passenger train might & 
limited to 14 cars in New Jersey, 10 in Penn- 
sylvania, and 18 in West Virginia. 
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from the New Mexico yard nearest to 
Arizona, with the result that the Ari- 
ina limitation governs the flow of 
trafic as far east as E] Paso, Texas. 
For similar reasons the Arizona law 
often controls the length of passenger 
trains all the way from Los Angeles to 
El Paso.® 

If one state may regulate train 
lengths, so may all the others, and 
they need not prescribe the same max- 
imum limitation. The practical effect 
of such regulation is to control train 
operations beyond the boundaries of 
the state exacting it because of the 
necessity Of breaking up and reas- 
smbling long trains at the nearest 
terminal points before entering and 
after leaving the regulating state. 
The serious impediment to the free 
flow of commerce by the local regula- 
tion of train lengths and the practical 


necessity that such regulation, if any, 
must be prescribed by a single body 
having a nation-wide authority are 
apparent. 

The trial court found that the Ari- 
zona law had no reasonable relation to 
safety, and made train operation more 


dangerous. Examination of the evi- 
dence and the detailed findings makes 
it clear that this conclusion was rested 
on facts found which indicate that 
such increased danger of accident and 
personal injury as may result from the 
greater length of trains is more than 
offset by the increase in the number 
of accidents resulting from the larger 
number of trains when train lengths 
are reduced. In considering the effect 
of the statute as a Safety measure, 


therefore, the factor of controlling sig- 
nificance for present purposes is not 
whether there is basis for the conclu- 
sion of the Arizona supreme court 
that the increase in length of trains 
beyond the statutory maximum has an 
adverse effect upon safety of operation. 
The decisive question is whether in 
the circumstances the total effect of 
the law as a safety measure in reduc- 
ing accidents and casualties is so slight 
or problematical as not to outweigh the 
national interest in keeping interstate 
commerce free from interferences 
which seriously impede it and subject 
it to local regulation which does not 
have a uniform effect on the interstate 
train journey which it interrupts. 
The principal source of danger of 
accident from increased length of 
trains is the resulting increase of 
“slack action” of the train. Slack ac- 
tion is the amount of free movement 
of one car before it transmits its mo- 
tion to an adjoining coupled car. This 
free movement results from the fact 
that in railroad practice cars are loose- 
ly coupled, and the coupling is often 
combined with a shock-absorbing de- 
vice, a “draft gear,” which, under 
stress, substantially increases the free 
movement as the train is started or 
stopped. Loose coupling is necessary 
to enable the train to proceed freely 
around curves and is an aid in start- 
ing heavy trains, since the application 
of the locomotive power to the train 
operates on each car in the train suc- 
cessively, and the power is thus util- 
ized to start only one car at a time. 


The slack action between cars due 





5In Oklahoma three lines running from Chi- 
cago or Kansas City west through Okla- 
homa for distances of 60, 117, and 143 miles. 
Since no other state through which the traffic 
Passes (except Arizona) restricts train 


lengths in any way, the effect of the Okla- 
homa law is to require through trains to be 
broken up for the short distances they pass 
through that state. 
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to loose couplings varies from § of an 
inch to 14 inches and, with the added 
free movement due to the use of draft 
gears, may be as high as 6 or 7 inches 
between cars. The length of the train 
increases the slack since the slack ac- 
tion of a train is the total of the free 
movement between its several cars. 
The amount of slack action has some 
effect on the severity of the shock of 
train movements, and on freight trains 
sometimes results in injuries to opera- 
tives, which most frequently occur to 
occupants of the caboose. The amount 
and severity of slack action, however, 
are not wholly dependent upon the 
length of train, as they may be affect- 
ed by the mode and conditions of 
operation as to grades, speed, and 
load. And accidents due to slack ac- 
tion also occur in the operation of 
short trains. On comparison of the 
number of slack action accidents in 
Arizona with those in Nevada, where 
the length of trains is now unregulat- 
ed, the trial court found that with 
substantially the same amount of traf- 
fic in each state the number of acci- 
dents was relatively the same in long 
as in short train operations. While 
accidents from slack action to occur in 
the operation of passenger trains, it 
does not appear that they are more 
frequent or the resulting shocks more 
severe on long than on short passen- 
ger trains. Nor does it appear that 
slack action accidents occurring on 
passenger trains, whatever their 
length, are of sufficient severity to 
cause serious injury or damage. 


As the trial court found, reduction 
of the length of trains also tends to 
increase the number of accidents he. 
cause of the increase in the number of 
trains. The application of the Ar- 
zona law compelled appellant to 
operate 30.08 per cent, or 4,304 
more freight trains in 1938 than 
would otherwise have been necessary. 
And the record amply supports the 
trial court’s conclusion that the fre 
quency of accidents is closely related 
to the number of trains run. The 
number of accidents due to grade 
crossing collisions between trains and 
motor vehicles and pedestrians, and 
to collisions between trains, which 
are usually far more serious than 
those due to slack action, and accidents 
due to locomotive failures, in general 
vary with the number of trains.’ In- 
crease in the number of trains results 
in more starts and stops, more “meets” 
and “passes,” and more switching 
movements, all tending to increase the 
number of accidents not only to train 
operatives and other railroad em- 
ployees, but to passengers and mem- 
bers of the public exposed to danger 
by train operations. 

Railroad statistics introduced into 
the record tend to show that this is 
the result of the application of the 
Arizona Train Limit Law to appel- 
lant, both with respect to all rail- 
road casualties within the state and 
those affecting only trainmen whom 
the train limit law is supposed to 
protect. The accident rate in Ari- 
zona is much higher than on com- 





6 The record shows that in 1939 the num- 
ber of slack accident casualties in the United 
States, 399, was only 6 per cent of the number 
of train and train service casualties to railroad 
employees, 6,713. In that year three of the 
399 slack accident casualties were fatal, where- 
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as the average number of grade crossing cas- 
ualties per year from 1935 to 1939 was 5,718 
And in 1939, 1,398 persons were killed and 3- 
999 were injured in highway, grade crossing 
accidents. I. C. C., Bureau of Statistics, Ac 
cident Bulletin No. 108, pp. 22, 23. 
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parable lines’ elsewhere, where there 
js no regulation of length of trains. 
The record lends support to the trial 
court’s conclusion that the train length 
limitation increased rather than di- 
minished the number of accidents. 
This is shown by comparison of ap- 
pellant’s operations in Arizona with 
those in Nevada,’ and by comparison 
of operations of appellant and of the 
Santa Fe Railroad in Arizona with 
those of the same roads in New Mexi- 
co8 and by like comparison between 
appellant’s operations in Arizona and 
operations throughout the country.° 

Upon an examination of the whole 
case the trial court found that “if 
short-train operation may or should 
result in any decrease in the num- 
ber or severity of the ‘slack’ or 
‘lack-surge’ type of accidents or 


casualties, such decrease is substan- 


tially more than offset by the in- 
creased number of accidents and 
casualties from other causes that fol- 
low the arbitrary limitation of freight 
trains to 70 cars and pas- 
senger trains to 14 cars.” 

We think, as the trial court found, 
that the Arizona Train Limit Law, 
viewed as a safety measure, affords 
at most slight and dubious advan- 
tage, if any, over unregulated train 
lengths, because it results in an in- 
crease in the number of trains and 


train operations and the consequent 
increase in train accidents of a char- 
acter generally more severe than those 
due to slack action. Its undoubted 
effect on the commerce is the regula- 
tion, without securing uniformity, of 
the length of trains operated in inter- 
state commerce, which lack is itself 
a primary cause of preventing the free 
flow of commerce by delaying it and 
by substantially increasing its cost 
and impairing its efficiency. In these 
respects the case differs from those 
where a state, by regulatory meas- 
ures affecting the commerce, has re- 
moved or reduced safety hazards 
without substantial interference with 
the interstate movement of trains. 
Such are measures abolishing the car 
stove, New York, N. H. & H. R. Co. 
v. New York (1897) 165 US 628, 
41 L ed 853, 17 S Ct 418; requiring 
locomotives to be supplied with elec- 
tric headlights; Atlantic Coast Line 
R. Co. v. Georgia (1914) 234 US 
280, 58 L ed 1312, 34 S Ct 829; pro- 
viding for full train crews; Chicago, 
R. I. & P. R. Co. v. Arkansas (1911) 
219 US 453, 55 L ed 290, 31 S Ct 
275; St. Louis, I. M. & S. R. Co. v. 
Arkansas (1916) 240 US 518, 60 
L ed 776, 36 S Ct 443; Missouri P. 
R. Co. v. Norwood (1931) 283 US 
249, 73 L ed 1010, 51 S Ct 458, 30 
NCCA 639; and for the equipment of 





TWith passenger traffic in Nevada 78 per 
cent as heavy as in Arizona, from 1923 to 1938 
two hundred and thirty-nine casualties were 
caused to persons by passenger trains in Ari- 
zona and 109 in Nevada. Between 1923 and 
1939 five persons in Nevada and fourteen in 
Arizona were injured by sudden stops or 
jerks on passenger trains. 

® Casualties to employees, occurring in 
freight train operations in New Mexico, have 
been substantially less in both number and 
frequency than in Arizona. From 1930 to 
340 there were 129 casualties to all classes 
ot employees in New Mexico at the rate of 


7.97 per million train miles, 12.84 per hundred 
million car miles. In Arizona there were 251 
casualties to employees, at the rate of 10.03 
per million train miles, and 18.10 per hundred 
million car miles. 

® On a national basis the findings show that 
while the national accident rate per hundred 
million car miles for all railroad employees 
and for trainmen decreased 70 per cent to 66 
per cent respectively between 1923-1928 and 
1935-1940, the rate for the Southern Pacific 
in Arizona declined 52.3 per cent and 53.3 per 
cent. Appellant’s rate in Nevada decreased 
71.1 per cent and 69.1 per cent. 
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freight trains with cabooses, Terminal 
R. Asso. v. Brotherhood of Railroad 
Trainmen (1943) 318 US 1, 87 L ed 
571, 47 PUR(NS) 500, 63 S Ct 420. 


The principle that, without con- 
trolling congressional action, a state 
may not regulate interstate com- 
merce so as substantially to affect its 
flow or deprive it of needed uniform- 
ity in its regulation is not to be 
avoided by “simply invoking the con- 
venient apologetics of the police pow- 
er,” Kansas City Southern R. Co. v. 
Kaw Valley Drainage Dist. (1914) 
233 US 75, 79, 58 L ed 857, 859, 34 
S Ct 564; Buck v. Kuykendall, 267 
US 307, 315, 69 L ed 623, 626, PUR 
1925C 483, 45 S Ct 324, 38 ALR 
286. In the Kaw Valley Drainage 
Dist. Case the court held that the 


state was without constitutional pow- 


er to order a railroad to remove a rail- 
road bridge over which its interstate 
trains passed, as a means of prevent- 
ing floods in the district and of im- 
proving its drainage, because it was 
“not pretended that local welfare 
needs the removal of the defendants’ 
bridges at the expense of the dominant 
requirements of commerce with other 
states, but merely that it would be 
helped by raising them.” And in 
Seaboard Air Line R. Co. v. Black- 
well (1917) 244 US 310, 61 L ed 
1160, 37 S Ct 640, LRA1917F 1184, 
it was held that the interference with 
interstate rail transportation resulting 
from a state statute requiring as a 
safety measure that trains come al- 
most to a stop at grade crossings, out- 
weigh the local interest in safety, 
when it appeared that compliance in- 
creased the scheduled running time 
more than six hours in a distance of 
123 miles, Cf. Southern R. Co. v. 


3 PUR(NS) 


Kin + (1910) 217 US 524, 54L ae 
868, 30 S Ct 594, where the cross. 
ings were less numerous and the 
burden to interstate commerce was not 
shown to be heavy; and see Erb y, 
Morasch (1900) 177 US 584, 44 Led 
897, 20 S Ct 819. 

Similarly the commerce clause has 
been held to invalidate local “police 
power” enactments fixing the nun- 
ber of cars in an interstate train and 
the number of passengers to be car- 
ried in each car, South Covington & 
C. Street R. Co. v. Covington, 
235 US 537, 543, 59 L ed 350, 352, 
PURI915A 231, 35 S Ct 158, LRA 
1915F 792, regulating the segregation 
of colored passengers in interstate 
trains, Hall v. DeCuir (1873) 95 US 
485, 488, 489, 24 L ed 547, 548, re- 
quiring burdensome intrastate stops 
of interstate trains, Illinois C. R. Co. 
v. Illinois ex rel. Butler (1896) 163 
US 142, 41 L ed 107, 16 S Ct 10%; 
Cleveland, C. C. & St. L. R. Co. v. 
Illinois ex rel. Jett (1900) 177 US 
514, 44 L ed 868, 20 S Ct 722; 
Mississippi R. Commission v. Illinois 
C. R. Co. (1906) 203 US 335, 51 
L ed 209, 27 S Ct 90; Herndon v. 
Chicago, R. I. & P. R. Co. (1910) 
218 US 135, 54 L ed 970, 30 SG 
633; St. Louis-S. F. R. Co. ¥. 
Public Service Commission, 261 US 
369, 67 L ed 701, PUR1923C 852, 
43 S Ct 380, requiring an interstate 
railroad to detour its through passen- 
ger trains for the benefit of a small 
city, St. Louis-S. F. R. Co. v. Public 
Service Commission, supra, interier- 
ing with interstate commerce by re 
quiring interstate trains to leave on 
time, Missouri, K. & T. R. Co. v. 
Texas, 245 US 484, 62 L ed 419, 
PUR1918B 602, 38 S Ct 178, reg- 
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wlating car distribution to interstate 
shippers, St. Louis S. W. R. Co. v. 
Arkansas (1910) 217 US 136, 54 
Led 698, 30 S Ct 476, 29 LRA(NS) 
802, or establishing venue provisions 
requiring railroads to defend accident 
suits at points distant from the place 
of injury and the residence and activi- 
ties of the parties, Davis v. Farmers 
Co-op. Equity.Co. (1923) 262 US 
312, 67 L ed 996, 43 S Ct 556; 
Michigan C. R. Co. v. Mix (1929) 
278 US 492, 73 L ed 470, 49 S Ct 
207, 28 NCCA 332; cf. Denver & 
R. G. W. R. Co. v. Terte (1932) 
284 US 284, 76 L ed 295, 52 S Ct 
152; see also Buck v. Kuykendall, 
supra; Foster-Fountain Packing Co. 
v. Haydel (1928) 278 US 1, 73 L ed 
147,49 S Ct 1; Baldwin v. G. A. F. 
Selig (1935) 294 US 511, 524, 
79 L ed 1032, 1038, 55 S Ct 497, 


101 ALR 55; South Carolina State 
Highway Dept. v. Barnwell Bros. 
(1938) 303 US 177, 184, 185, note, 
82 L ed 734, 738, 739, note, 58 S Ct 
510, and cases cited. 


More recently in Kelly v. Wash- 
ington ex rel. Foss Co. (1937) 302 
US 1, 15, 82 L ed 3, 13, 58 S Ct 87, 
we have pointed out that when a state 
goes beyond safety measures which 
are permissible because only local in 
their effect upon interstate commerce, 
and “attempts to impose particular 
standards as to structure, design, 
equipment, and operation [of vessels 
plying interstate] which in the judg- 
ment of its authorities may be de- 
sirable but pass beyond what is plainly 
essential to safety and seaworthiness, 
the state will encounter “the principle 
that such requirements, if imposed at 
all, must be through the action of Con- 
gress which can establish a uniform 

[15] 
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rule. Whether the state in a partic- 
ular matter goes too far must be left 
to be determined when the precise 
question arises.” 

Here we conclude that the state 
does go too far. Its regulation of 
train lengths, admittedly obstructive 
to interstate train operation, and hav- 
ing a seriously adverse effect on trans- 
portation efficiency and economy, 
passes beyond what is plainly essen- 
tial for safety since it does not appear 
that it will lessen rather than increase 
the danger of accident. Its attempted 
regulation of the operation of inter- 
state trains cannot establish nation- 
wide control such as is essential to the 
maintenance of an efficient transporta- 
tion system, which Congress alone can 
prescribe. The state interest cannot 
be preserved at the expense of the na- 
tional interest by an enactment which 
regulates interstate train lengths with- 
out securing such control, which is 
a matter of national concern. To this 
the interest of the state here asserted 
is subordinate. 


Appellees especially rely on the full 
train crew cases, Chicago, R. I. & P. 
R. Co. v. Arkansas (1911) 219 US 
453, 55 L ed 290, 31 S Ct 275; St. 
Louis I. M. & S. R. Co. v. Arkansas 
(1916) 240 US 518, 60 L ed 776, 36 
S Ct 443; Missouri P. R. Co. v. Nor- 
wood (1931) 283 US 249, 75 L ed 
1010, 51 S Ct 458, 30 NCCA 639, 
and also on South Carolina State 
Highway Dept. v. Barnwell Bros. 
supra, as supporting the state’s author- 
ity to regulate the length of interstate 
trains. While the full train crew laws 
undoubtedly placed an added financial 
burden on the railroads in order to 
serve a local interest, they did not 
obstruct interstate transportation or 
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seriously impede it. They had no ef- 
fects outside the state beyond those of 
picking up and setting down the ex- 
tra employees at the state boundaries ; 
they involved no wasted use of facili- 
ties or serious impairment of trans- 
portation efficiency, which are among 
the factors of controlling weight here. 
In sustaining those laws the court 
considered the restriction a minimal 
burden on the commerce comparable 
to the law requiring the licensing of 
engineers as a safeguard against those 
of reckless and intemperate habits, 
sustained in Smith v. Alabama (1888) 
124 US 465, 31 L ed 508, 8 S Ct 
564, 1 Inters Com Rep 804, or those 
afflicted with color blindness, upheld 
in Nashville C. & St. L. R. Co. v. 
Alabama (1888) 128 US 96, 32 L ed 
352, 9 S Ct 28, 2 Inters Com Rep 
238, and other similar regulations. 
New York, N. H. & H. R. Co. v. 
New York (1897) 165 US 628, 41 
L ed 853, 17 S Ct 418; Atlantic Coast 
Line R. Co. v. Georgia (1914) 234 
US 280, 58 L ed 1312, 34 S Ct 829; 
cf. Mobile County v. Kimball (1881) 
102 US 691, 26 L ed 238. 


South Carolina State 


Highway 
Dept. v. Barnwell Bros. supra, was 
concerned with the power of the state 
to regulate the weight and width of 
motor cars passing interstate over its 


highways, a legislative field over 
which the state has a far more exten- 
sive control than over interstate rail- 
roads. In that case, and in Maurer 
v. Hamilton (1940) 309 US 598, 84 
L ed 969, 60 S Ct 726, 135 ALR 
1347, we were at pains to point out 
that there are few subjects of state 
regulations affecting interstate com- 
merce which are so peculiarly of local 
concern as is the use of the state’s 
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highways. Unlike the railroads loca 
highways are built, owned, and main. 
tained by the state or its municipal 
subdivisions. The state is responsible 
for their safe and economical admin. 
istration. Regulations affecting the 
safety of their use must be applied 
alike to intrastate and interstate traf. 
fic. The fact that they affect alike 
shippers in interstate and intrastate 
commerce in great numbers, within as 
well as without the state, is a safe. 
guard against regulatory. abuses. 
Their regulation is akin to quarantine 
measures, game laws, and like local 
regulations of rivers, harbors, piers, 
and docks, with respect to which the 
state has exceptional scope for the 
exercise of its regulatory power, and 
which, Congress not acting, have 
been sustained even though they ma- 
terially interfere with interstate com- 
merce (supra, 303 US at pp. 187, 
188, 82 L ed at p. 740, and cases 
cited ). 

The contrast between the present 
regulation and the full train crew 
laws in point of their effects on the 
commerce, and the like contrast with 
the highway safety regulations, in 
point of the nature of the subject of 
regulation and the state’s interest in 
it, illustrate and emphasize the con- 
siderations which enter into a deter- 
mination of the relative weights of 
state and national interests where 
state regulation affecting interstate 
commerce is attempted. Here ex 
amination of all the relevant factors 
makes it plain that the state interest 
is outweighed by the interest of the 
nation in an adequate, economical, and 
efficient railway transportation service 
which must prevail. 

Reversed. 
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Mr. Justice Rutledge concurs in the 
result. 


Mr. Justice BLacK, dissenting : 

In Hennington v. Georgia (1896) 
163 US 299, 304, 41 L ed 166, 169, 
16 S Ct 1086, a case which involved 
the power of a state to regulate inter- 
state traffic, this court said: “The 
whole theory of our government, 
Federal and state, is hostile to the idea 
that questions of legislative authority 
may depend upon opinions 
of judges as to the wisdom or want 
of wisdom in the enactment of laws 
under powers clearly conferred upon 
the legislature.” What the court de- 
cides today is that it is unwise gov- 
ernmental policy to regulate the length 
of trains. I am therefore constrained 


to note my dissent. 
For more than a quarter of a cen- 
tury, railroads and their employees 


have engaged in controversies over 
the relative virtues and dangers of 
long trains. Railroads have argued 
that they could carry goods and pas- 
sengers cheaper in long trains than 
in short trains. They have also ar- 
gued that while the danger of personal 
injury to their employees might in 
some respects be greater on account of 
the operation of long trains, this 
danger was more than offset by an 
increased number of accidents from 
other causes brought about by the 
operation of a much larger number of 
short trains. These arguments have 
been, and are now, vigorously denied. 
While there are others, the chief 
causes assigned for the belief that 
long trains unnecessarily “jeopardize 
the lives and limbs of railroad em- 
ployees relate to “slack action.” Cars 
coupled together retain a certain free 
play of movement, ranging between 
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14 inches and 1 foot, and this is called 
“slack action.” Train brakes do not 
ordinarily apply or release simul- 
taneously on all cars. This frequent- + 
ly results in a severe shock or jar to 
cars, particularly those in the rear of 
a train. It has always been the posi- 
tion of the employees that the dangers 
from “slack action” correspond to and 
are proportionate with the length of 
the train. The argument that “slack 
movements” are more dangerous in 
long trains than in short trains seems 
never to have been denied. The rail- 
roads have answered it by what is in 
effect a plea of confession and avoid- 
ance. They say that the added cost of 
running long trains places an uncon- 
stitutional burden on interstate com- 
merce. Their second answer is that 
the operation of short trains requires 
the use of more separate train units; 
that a certain number of accidents 
resulting in injury are inherent in the 
operation of each unit, injuries which 
may be inflicted either on employees 
or on the public; consequently, they 
have asserted that it is not in the pub- 
lic interest to prohibit the operation of 
long trains. 

In 1912, the year Arizona became 
a state, its legislature adopted and 
referred to the people several safety 
measures concerning the operation of 
railroads. One of these required rail- 
roads to install electric headlights, a 
power which the state had under this 
court’s opinion in Atlantic Coast Line 
R. Co. v. Georgia (1914) 234 US 
280, 58 L ed 1312, 34 S Ct 829. 
Another Arizona safety statute sub- 
mitted at the same time required cer- 
tain tests and service before a person 
could act as an engineer or train con- 
ductor, and thereby exercised a state 
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power similar to that which this court 
upheld in Nashville, C. & St. L. R. 
Co. v. Alabama (1888) 128 US 96, 
32 L ed 352, 9 S Ct 28, 2 Inters 
Com Rep 238. The third safety 
statute which the Arizona legislature 
submitted to the electorate, and which 
was adopted by it, is the train limita- 
tion statute now under consideration. 
By its enactment the legislature and 
the people adopted the viewpoint that 
long trains were more dangerous than 
short trains, and limited the operation 
of train units to 14 cars for passenger 
and 70 cars for freight. This same 
question was considered in other 
states, and some of them, over the 
vigorous protests of railroads, adopted 
laws similar to the Arizona statute.’ 


This controversy between the rail- 
roads and their employees, 


which 
was nation-wide, was carried to Con- 
gress. Extensive hearings took place. 
The employees’ position was urged 
by members of the various Brother- 
hoods. The railroads’ viewpoint was 
presented through representatives of 
their National Association. In 1937, 
the Senate Interstate Commerce Com- 
mittee after its own exhaustive hear- 
ings unanimously recommended that 
trains be limited to 70 cars as a safety 
measure.* The committee in its re- 
port reviewed the evidence and spe- 
cifically referred to the large and in- 
creasing number of injuries and deaths 
suffered by railroad employees; it 
concluded that the admitted danger 
from slack movement was greatly in- 
tensified by the operation of long 


trains; that short trains reduce this 
danger; that the added cost of shor 
trains to the railroad was no justif 
cation for jeopardizing the safety of 
railroad employees; and that the 
legislation would provide a greate 
degree of safety for persons and prop 
erty, increase protection for railwa 
employees and the public, and im- 
prove transportation services 
shippers and consumers. 

passed the bill ® but the House Com- 
mittee failed to report it out. 


During the hearings on that meas- 
ure, frequent references were made 
to the Arizona statute. It is signif- 
cant, however, that American ail- 
roads never once asked Congress to 
exercise its unquestioned power to 
enact uniform legislation on that sub- 
ject, and thereby invalidate the Ari- 
zona law. That which for some un- 
explained reason they did not ask 
Congress to do when it had the very 
subject of train length limitations 
under consideration, they shortly 
thereafter asked an Arizona state 
court to do. 

In the state court a rather extraor- 
dinary “trial” took place. Charged 
with violating the law, the railroad 
admitted the charge. It alleged that 
the law was unconstitutional, how- 
ever, and sought a trial of facts on 
that issue. The essence of its charge 
of unconstitutionality rested on ont 
of these two grounds: (1) the leg- 
islature and people of Arizona erred 
in 1912 in determining that the rur- 
ning of long cars was dangerous; of 


— 





1A résumé of these laws and their r ion 
by the courts is set out in the opinion of the 
supreme court of Arizona in this case (1930) 
— Ariz —, 145 P(2d) 530. 
2 2Senate Report No. 416, 75th Cong. Ist 
ess. 
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881 Cong. Rec. 7596. The record does not 
show any dissenting votes cast against the bill 
The debate on the measure appears at p) 
7564-7595. 


228 





SOUTHERN PACIFIC CO. v. ARIZONA 


(2) railroad conditions had so im- 
groved since 1912 that previous dan- 
gers did not exist to the same extent, 
and that the statute should be stricken 
down either because it cast an undue 
burden on interstate commerce by 
reason of the added cost, or because 
the changed conditions had rendered 
the act “arbitrary and unreasonable.” 
Thus, the issue which the court 
“tried” was not whether the railroad 
was guilty of violating the law, but 
whether the law was unconstitutional 
either because the legislature had been 
guilty of misjudging the facts con- 
cerning the degree of the danger of 
long trains, or because the 1912 con- 
ditions of danger no longer existed. 

Before the state trial judge finally 
determined that the dangers found by 
the legislature in 1912 no longer 
existed, he heard evidence over a 


period of five and one-half. months 
which appears in about 3,000 pages 
of the printed record before us. It 
then adopted findings of fact submitted 
to it by the railroad, which cover 148 
printed pages, and conclusions of law 


which cover 5 pages. We can best 
understand the nature of this “trial” 
by analogizing the same procedure to 


a defendant charged with violating a 
state or national safety appliance act, 
where the defendant comes into court 
and admits violation of the act. In 
such cases, the ordinary procedure 
would be for the court to pass upon 
the constitutionality of the act, and 
either discharge or convict the defend- 
ants. The procedure here, however, 
would justify quite a different trial 
method. Under it, a defendant is 
permitted to offer voluminous evi- 
dence to show that a legislative body 
has erroneously resolved disputed 
facts in finding a danger great enough 
to justify the passage of the law. This 
new pattern of trial procedure makes 
it necessary for a judge to hear all the 
evidence offered as to why a legisla- 
ture passed a law and to make findings 
of fact as to the validity of those rea- 
sons. If under today’s ruling a court 
does make findings, as to a danger 
contrary to the findings of the legis- 
lature, and the evidence heard “lends 
support” to those findings, a court can 
then invalidate the law. In this re- 
spect, the Arizona county court acted, 
and this court today is acting, as a 
“super-legislature.” * 

Even if this method of invalidat- 





*The court today invalidates the Arizona 
law in accordance with the identical “super- 
legislature” method (so designated by Justices 
Brandeis and Holmes) used by the majority 
to invalidate a Nebraska statute regulating the 
weights of loaves of bread. Jay Burns Bak- 
ing Co. v. Bryan (1924) 264 US 504, 534, 68 
L ed 813, 836, 44 S Ct 412, 32 ALR 661. For 
here, as there, this court has overruled a state 
legislature's finding that an evil existed, and 
that the state law would not impose an uncon- 
stitutional “burden” upon those, regulated. 
= dissent in the Jay Burns Baking Co. Case 
said : 


“To decide, as a fact, that the prohibition of 
excess weights ‘is not necessary for the pro- 
tection of the purchasers against imposition 
and fraud by short weights’; that it ‘is not 
calculated to effectuate that purpose’; and that 
t ‘subjects bakers and sellers of bread’ to 


229 


heavy burdens, is, in my opinion, an exercise 
of the powers of a super-legislature—not the 
performance of the constitutional function of 
judicial review.” 

That decision rested on the Due Process 
Clause while today’s decision rests on the 
Commerce Clause. But that difference does 
not make inapplicable here the principles in- 
voked by the dissenters in the Jay Burns Bak- 
ing Co. Case. 

The use of the “super-legislature” technique 
has been repeated to strike down other stat- 
utes. See e. g. Chicago, M. & St. P. R. Co. 
v. Wisconsin, 238 US 491, 499, 59 L ed 1423, 
1429, PURI915D 706, 35 S Ct 869, LRA 
1916A 1133; Weaver v. Palmer Bros. Co. 
(1926) 270 US 402, dissent at 415, 70 L ed 
654, 658, 46 S Ct 320. See also dissents in 
Schlesinger v. Wisconsin (1926) 270 US 230, 
241, 242, 70 L ed 557, 564, 565, 46 S Ct 260, 
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ing legislative acts is a correct one, 
I still think that the “findings” of 
the state court do not authorize to- 
day’s decision. That court did not 
find that there is no unusual danger 
from slack movements in long trains. 
It did decide on disputed evidence 
that the long train “slack movement” 
dangers were more than offset by pro- 
spective dangers as a result of run- 
ning a larger number of short trains, 
since many people might be hurt at 
grade crossings. There was undoubt- 
edly some evidence before the state 
court from which it could have 
reached such a conclusion. There was 
undoubtedly as much evidence before 
it which would have justified a differ- 
ent conclusion. 

Under those circumstances, the de- 
termination of whether it is in the in- 
terest of society for the length of 
trains to be governmentally regulat- 
ed is a matter of public policy. Some- 
one must fix that policy—either the 
Congress, or the state, or the courts. 
A century and a half of constitutional 
history and government admonishes 
this court to leave that choice to the 
elected legislative representatives of 
the people themselves, where it prop- 
erly belongs both on democratic prin- 
ciples and the requirements of efficient 
government. 

I think that legislatures, to the ex- 
clusion of courts, have the constitu- 
tional power to enact laws limiting 
train lengths, for the purpose of re- 
ducing injuries brought about by 
“slack movements.” Their power is 


not less because a requirement of short 
trains might increase grade crossing 
accidents. This later fact raises an 
entirely different element of danger 
which is itself subject to legislative 
regulation. For legislatures may, if 
necessary, require railroads to take 
appropriate steps to reduce the likelj- 
hood of injuries at grade crossings, 
Denver & R. G. R. Co. v. Denver 
(1919) 250 US 241, 63 L ed 958, 39 
S Ct 450. And the fact that grade 
crossing improvements may be expen- 
sive is no sufficient reason to say that 
an unconstitutional “burden” is put 
upon a railroad even though it be an 
interstate road. Erie R. Co. v. Public 
Utility Comrs. 254 US 394, 408-411, 
65 L ed 322, 332, 334, PUR1921C 
143, 41 S Ct 169. 

The supreme court of Arizona did 
not discuss the county court’s so- 
called findings of fact. It properly 
designated the Arizona statute as a 
safety measure, and finding that it 
bore a reasonable relation to its pur- 
pose declined to review the judgment 
of the legislature as to the necessity 
for the passage of the act. In so do- 
ing it was well fortified by a long 
line of decisions of this court. To- 
day’s decision marks an abrupt de- 
parture from that line of cases. 

There have been many sharp divi- 
sions of this court concerning its 
authority, in the absence of congres- 
sional enactment, to invalidate state 
laws as violating the Commerce 
Clause. See e. g., J. D. Adams Mfg. 
Co. v. Storen (1938) 304 US 307, 





43 ALR 1224; New State Ice Co. v. Lieb- 
mann, 285 US 262, 284, 285, 76 L ed 747, 
757, 758, PUR1932B 433, 52 S Ct 371. For 
a case in which this Court declined to review 
the “economics or the facts” behind a legisla- 
tive enactment, see Central Lumber Co. v. 
South Dakota (1912) 226 US 157, 161, 57 
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L ed 164, 169, 33 S Ct 66; cf. Standard Oil 
Co. v. Marysville (1929) 279 US 582, 586, 
73 L ed 856, 860, 49 S Ct 430. See also 
Powell v. Pennsylvania (1888) 127 US 678, 
686, 32 L ed 253, 257, 8 S Ct 992, 1257, dis- 
senting opinion, Polk Co. v. Glover (1938) 
305 US 5, 10-19, 83 L ed 6, 11-16, 59 S Ct 15. 
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92 Led 1365, 58 S Ct 913, 117 ALR 
429; Gwin, White & Prince v. Henne- 
ford (1939) 305 US 434, 83 L ed 
272, 59 S Ct 325; McCarroll v. 
Dixie Greyhound Lines (1940) 309 
US 176, 84 L ed 683, 60 S Ct 504. 
That discussion need not be renewed 
here, because even the broadest ex- 
ponents of judicial power in this field 
have not heretofore expressed doubt 
as to a state’s power, absent a para- 
mount congressional declaration, to 
regulate interstate trains in the inter- 
est of safety. For as early as 1913, 
this court, speaking through Mr. Jus- 
tie Hughes, later Chief Justice, re- 
ferred to “the settled principle that, in 
the absence of legislation by Congress, 
the states are not denied the exercise 
of their power to secure safety in the 
physical operation of railroad trains 
within their territory, even though 
such trains are used in interstate com- 
merce. That has been the law since 
the beginning of railroad transporta- 
tion.” Atlantic Coast Line R. Co. v. 
Georgia (1914) 234 US 280, 291, 
38 L ed 1312, 1318, 34 S Ct 829. 
Until today, the oft-repeated prin- 
ciples of that case have never been 
repudiated in whole or in part. 

But, it is said today, the principle 
there announced does not apply be- 
cause if one state applies a regula- 
tion of its own to interstate trains, 
“uniformity” in regulation or rather 
non-regulation, is destroyed. Justice 
Hughes speaking for the court in the 
Atlantic Coast Line R. Co. Case made 
short shrift of that same argument. 
He there referred to the contention 
that “if state requirements conflict, 
it will be necessary to carry addition- 
al apparatus and to make various ad- 
justments at state lines which would 
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delay and inconvenience interstate 
traffic.” In answer to this argument 
he reiterated a former declaration of 
this Court in New York, N. H. & H. 
R. Co. v. New York (1897) 165 US 
628, 41 L ed 853, 17 S Ct 418, on 
this subject, and added: “If there 
is a conflict in such local regulations, 
by which interstate commerce may 
be inconvenienced—if there appears to 
be need of standardization of safe- 
ty appliances and of providing rules 
of operation which will govern the 
entire interstate road irrespective of 
state boundaries—there is a simple 
remedy; and it cannot be assumed 
that it will not be readily applied if 
there be real occasion for it. That 
remedy does not rest in a denial to 
the state, in the absence of conflict- 
ing Federal action, of its power to 
protect life and property within its 
borders, but it does lie in the exer- 
cise of the paramount authority of 
Congress in its control of interstate 
commerce to establish such regula- 
tions as in its judgment may be 
deemed appropriate and_ sufficient. 
Congress, when it pleases, may give 
the rule and make the standard to be 
observed on the interstate highway.” 
Supra, 234 US at p. 292, 58 L ed at 
p. 1318. 

That same statement has in sub- 
stance been made in many other deci- 
sions of this court, a number of which 
are cited in the Atlantic Coast Line 
R. Co. Case, supra, and all of them 
are today swept into the discard. In 
no one of all these previous cases was 
it more appropriate than here to call 
attention to the fact that Congress 
could when it pleased establish a uni- 
form rule as to the length of trains. 
Congress knew about the Arizona 
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law. It is common knowledge that 
the Interstate Commerce Committees 
of the House and the Senate keep in 
close and intimate touch with the af- 
fairs of railroads and other national 
means of transportation. Every year 
brings forth new legislation which 
goes through those committees, much 
of it relating to safety. The attention 
of the members of Congress and of 
the Senate have been focused on the 
particular problem of the length of 
railroad trains. We cannot assume 
that they were ignorant of the com- 
monly known fact that a long train 
might be more dangerous in some ter- 
ritories and on some particular types 
of railroad. The history of congres- 
sional consideration of this problem 
leaves little if any room to doubt that 
the choice of Congress to leave the 
state free in this field was a deliberate 


choice, which was taken with a full 
knowledge of the complexities of the 
problems and the probable need for 
diverse regulations in different local- 


ities. I am therefore compelled to 
reach the conclusion that today’s de- 
cision is the result of the belief of 
a majority of this court that both 
the legislature of Arizona and the 
Congress made wrong policy decisions 
in permitting a law to stand which 
limits the length of railroad trains. 
I should at least give the Arizona stat- 
ute the benefit of the same rule which 
this court said should be applied in 
connection with state legislation under 
attack for violating the Fourteenth 
Amendment, that is, that legislative 
bodies have “a wide range of legisla- 
tive discretion, and their con- 
clusions respecting the wisdom of 
their legislative acts are not review- 
able by the courts.” Arizona Em- 
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ployers’ Liability Cases (Arizon; 
Copper Co. v. Hammer) (1919) 25 
US 400, 419, 63 L ed 1058, 1066 
39 S Ct 553, 6 ALR 1537. 

When we finally get down to the 
gist of what the court today actuall 
decides, it is this: Even though more 
railroad employees will be injured b 
“slack action’”’ movements on long 
trains than on short trains, therd 
must be no regulation of this dange 
in the absence of “uniform regula 
tions.” That means that no one can 
legislate against this danger except the 
Congress; and even though the Con- 
gress is perfectly content to leave the 
matter to the different state legisla- 
tures, this court, on the ground of 
“lack of uniformity” will require it 
to make an express avowal of that 
fact before it will permit a state to 
guard against that admitted danger. 

We are not left in doubt as to why, 
as against the potential peril of in- 
juries to employees, the court tips 
the scales on the side of “uniform- 
ity.” For the evil it finds in a lack 
of uniformity is that it (1) delays 
interstate commerce, (2) increases 
its cost and (3) impairs its efficiency. 
All three of these boil down to the 
same thing, and that is that running 
shorter trains would increase the cost 
of railroad operations. The “burden” 
on commerce reduces itself to mere 
cost because there was no finding, and 
no evidence to support a finding, that 
by the expenditure of sufficient sums 
of money, the railroads could not en- 
able themselves to carry goods and 
passengers just as quickly and eff- 
ciently with short trains as with long 
trains. Thus the conclusion that 4 
requirement for long trains will “bur- 
den interstate commerce” is a mere 


232 





SOUTHERN PACIFIC CO. v. ARIZONA 


aphemism for the statement that a 
requirement for long trains will in- 
crease the cost of railroad operations. 

In the report of the Senate Com- 
mittee, supra, attention was called to 
the fact that in 1935, 6,351 railroad 
employees were in jured while on duty, 
wih a resulting loss of more than 
200,000 working days, and that in- 
juries to trainmen and enginemen in- 
ceased more than 29 per cent in 
1936.5 Nevertheless, the court’s ac- 
tion in requiring that money costs out- 
weigh human values is sought to be 
buttressed by a reference to the ex- 
press policy of Congress to promote 
an “economical national railroad sys- 
tm.” I cannot believe that if Con- 
gress had defined what it meant by 
“economical,” it would have required 
money to be saved at the expense of 
the personal safety of railway em- 
ployees. Its whole history for the past 
twenty-five years belies such an inter- 
pretation of its language. Judicial 
opinions rather than legislative enact- 
ments have tended to emphasize costs. 
See Tiller v. Atlantic Coast Line R. 
Co. supra, footnote 5 (318 US at 
pp. 58-60, 87 L ed at pp. 612-614). 
A different congressional attitude has 
been shown by the passage of numer- 
ous safety appliance provisions, a Fed- 
tral employees’ compensation act, 
abolition of the judicially created 
doctrine of assumption of risk and 
contributory negligence, and various 
other types of legislation. Unfor- 
tunately, the record shows, as pointed 
out in the Tiller Case, that the courts 
have by narrow and restricted inter- 
pretation too frequently reduced the 


full scope of protection which Con- 
gress intended to provide. . 

This record in its entirety leaves 
me with no doubt whatever that many 
employees have been seriously injured 
and killed in the past, and that many 
more are likely to be so in the future, 
because of “slack movement” in trains. 
Everyday knowledge as well as direct 
evidence presented at the various 
hearings, substantiates the report of 
the Senate Committee that the danger 
from slack movement is greater in 
long trains than in short trains. It 
may be that offsetting dangers are 
possible in the operation of short 
trains. The balancing of these prob- 
abilities, however, is not in my judg- 
ment a matter for judicial determina- 
tion, but one which calls for legisla- 
tive consideration. Representatives 
elected by the people to make their 
laws, rather than judges appointed 
to interpret those laws, can best deter- 
mine the policies which govern the 
people. That at least is the basic 
principle on which our democratic 
society rests. I would affirm the 
judgment of the supreme court of 
Arizona. 


Mr. Justice Douctas, dissenting: 

I have expressed my doubts wheth- 
er the courts should intervene in sit- 
uations like the present and strike 
down state legislation on the ground 
that it burdens interstate commerce. 
McCarroll v. Dixie Greyhound Lines 
(1940) 309 US 176, 183-189, 84 
L ed 683, 688-691, 60 S Ct 504. My 
view has been that the courts should 
intervene only where the state legis- 
lation discriminated against interstate 





‘These figures appear to be considerably 
ss than those later reported. See Tiller v. 


Atlantic Coast Line R. Co. (1943) 318 US 
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54, 59, note 4, 87 L ed 610, 613, note 4, 63 S 
Ct 444, 143 ALR 967. 
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commerce or was out of harmony with 
laws. which Congress had enacted. 
Page 184. It seems to me partic- 
ularly appropriate that that course be 
followed here. For Congress has 
given the Interstate Commerce Com- 
mission broad powers of regulation 
over interstate carriers, The Com- 
mission is the national agency which 
has been entrusted with the task of 
promoting a safe, adequate, efficient, 
and economical transportation service. 
It is the expert on this subject. It 
is in a position to police the field. 
And if its powers prove inadequate 
for the task, Congress, which has 
paramount authority in this field, can 
implement them. 

But the court has not taken that 
view. As a result the question pre- 
sented is whether the total effect of 
Arizona’s train-limit as a_ safety 
measure is so slight as not to out- 
weigh the national interest in keep- 
ing interstate commerce free from in- 
terferences which seriously impede or 
burden it. The voluminous evidence 
has been reviewed in the opinion of 
the court and in the dissenting opin- 
ion of Mr. Justice Black. If I sat 
as a member of the Interstate Com- 
merce Commission or of a legislative 
committee to decide whether Arizona’s 
train-limit law should be superseded 
by a Federal regulation, the question 
would not be free from doubt for me. 
If we had before us the ruling of the 
Interstate Commerce Commission (Re 
Service Order No. 85 [1943] 256 
Inters Com Rep (F) 523, 534) that 
Arizona’s train-limit law infringes 


“the national interest in maintaining 
the free flow of commerce under the 
present emergency war conditions,” | 
would accept its expert appraisal of 
the facts, assuming it had the author. 
ity to act. But that order is not be. 
fore us. And the present case deals 
with a period of time which antedates 
the war emergency. Moreover, we 
are dealing here with state legislation 
in the field of safety where the pro- 
priety of local regulation has long 
been recognized. See Atlantic Coast 
Line R. Co. v. Georgia (1914) 24 
US 280, 291, 58 L ed 1312, 1317, 
34 S Ct 829, and cases collected in 
California v. Thompson (1941) 313 
US 109, 113, 114, 85 L ed 1219, 
1221, 1222, 39 PUR(NS) 55, 61 S$ 
Ct 930. Whether the question arises 
under the commerce clause or the 
Fourteenth Amendment, I think the 
legislation is entitled to a presump- 
tion of validity. If a state passed a 
law prohibiting the hauling of more 
than one freight car at a time, we 
would have a situation comparable in 
effect to a state law requiring all rail- 
roads within its borders to operate on 
narrow gauge tracks. The question 
is one of degree and calls for a close 
appraisal of the facts.’ I am not per- 
suaded that the evidence adduced by 
the railroads overcomes the presump- 
tion of validity to which this train- 
limit law is entitled. For the rea- 
sons stated by Mr. Justice Black, 
Arizona’s train-limit law should 
stand as an allowable regulation en- 
acted to protect the lives and limbs 
of the men who operate the trains. 





1 See Biklé, Judicial Determination of Ques- 
tions of Fact Affecting The Constitutional 


Validity of Legislative Action, 38 Harvard L 
Rev 6. 
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ELLICKSON v. MADISON GAS & ELECTRIC CO. 


WISCONSIN PUBLIC SERVICE COMMISSION 


James Ellickson et al. 


Madison Gas & Electric Company et al. 


2-U-2028 
June 5, 1945 


OMPLAINT against refusal of utility company to extend elec- 


tric service; dismissed. 


Service, § 179 — Extensions — Dedication to service — Territorial agreement. 
An electric company is not required to extend service to persons residing 
in a section of a township where another company is operating and ready 
to render service subject to requirements of the War Production Board, 
where the first company has never held itself out to serve in the area ex- 
cept upon modifications of a territorial agreement, which modifications 
have not resulted in extensions into the section where the persons desiring 


service reside. 


By the Commission: James EI- 
lickson, Anton Wipperfurth, Werner 
Wipperfurth, and P. B. Miller, resi- 
dents of the town of Springfield, Dane 
county, filed a complaint with the 
Commission on February 1, 1945, 
that they were unable to obtain elec- 
tric service from the Madison Gas and 
Electric Company because of a ter- 
titorial agreement between that util- 
ity and the Wisconsin Power and 
Light Company. They requested, in 
effect, that the Commission set aside 
the agreement and direct the Madison 
Gas and Electric Company to serve 
them. 

The Commission issued a notice of 
investigation, hearing, and assess- 
ment of costs on March 22, 1945. 


APPEARANCES: 
Waunakee, for 
As their 


James Ellickson, 
the complainants. 
interests may appear: 
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Madison Gas and Electric Company, 
by Robert M. Rieser, Attorney, 
Madison; Wisconsin Power and 
Light Company, by Schubring, Ryan, 
Petersen & Sutherland by William 
Ryan, Attorney, Madison. 

Of the Commission staff: E. M. 
Downey, rates and research depart- 
ment. 

The investigation in this case is to 
determine whether the Madison Gas 
and Electric Company has an obliga- 
tion to render the service requested by 
the complainants and, if so, under 
what terms and conditions the serv- 
ice should be furnished by that com- 


pany. 
Opinion 
The evidence establishes the follow- 
ing facts: 
1. That the complainants reside in 
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sections 1 and 2 of the town of Spring- 
field, Dane county. 

2. That said sections are included 
in the area of service reserved to the 
Wisconsin Power and Light Com- 
pany by territorial agreement between 
said utility and the Middleton Elec- 
tric Construction Company, a public 
utility operating in the village of Mid- 
dleton, Dane county, and whose prop- 
erty was later acquired by the Mad- 
ison Gas and Electric Company, on 
February 20, 1927. 

3. That the Madison Gas and Elec- 
tric Company has never held itself out 
to serve in the area which includes 
sections 1 and 2, town of Springfield, 
except upon modifications of the ter- 
ritorial agreement with Wisconsin 
Power and Light Company, which 
modifications resulted in extensions by 
Madison Gas and Electric Company 
into section 2 but not into section 1. 

4. That Wisconsin Power and 
Light Company now serves customers 


in sections 1 and 2 and is prepared to 
render service to the complainants ij 
the complainants can qualify under re. 
quirements of the War Production 
Board. 

5. That the complainants desire 
service from the Madison Gas and 
Electric Company chiefly because of 
the rate differential between that util- 
ity and the Wisconsin Power and 
Light Company. 

Finding 

The Commission finds: 

That the evidence in this case is not 
sufficient to show that the Madison 
Gas and Electric Company has a duty 


to extend its service to the complain- 
ants herein. 


ORDER 


It is therefore ordered: 

That the complaint in the above- 
entitled proceedings be and is hereby 
dismissed. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re City of Lake Mills 


CA-2176 
May 21, 1945 


PPLICATION by municipal electric utility for authority to 
y \ install additional generating facilities; granted. 


Municipal plants, § 17 — Discretion of management — Purchase or generation 


of power. 


The management of a municipally owned electric plant should have a choice 
of purchasing electricity or installing additional generating plant to pro- 
duce electricity when both methods are available and costs can be kept com- 


parable. 
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RE CITY OF LAKE MILLS 


By the Commusston: On April 5, 
1945, this Commission received an ap- 
ication from the city of Lake Mills, 
lefferson county, as an electric utility, 
or authority to increase the generat- 
ing capacity of the city’s Diesel elec- 
ric generating plant. Notice of hear- 
ng was sent April 17, 1945. 


AppEARANCES: B. C. Engsberg, 


uperintendent, Water and Light De- 
gartment, for city of Lake Mills. 


Opinion 

In compliance with § 196.49 of the 
statutes and this Commission’s gen- 
eral order 2-U-20, the city of Lake 
Mills as an electric public utility has 
made application to purchase and in- 
stall a 900-kilowatt Diesel electric 
generating unit and rebuild an exist- 
ing switchboard at an estimated cost 
of $64,900. The city plans to remove 
one of the existing engines and install 
the new unit on the existing founda- 
tion. The city estimates it will be able 
to realize $8,100 from the sale of the 
engine that will be removed. 

At the present time the city of Lake 
Mills purchases some of its require- 


Cost 


Purchased power $23,024.65 


Operating 


Kw. Hrs. 
2,457,500 


Generated power 


Kw. Hrs. 
1,936,812 


ments from the Wisconsin Gas and 
Electric Company and generates the 
remainder with a Diesel electric gen- 
erating plant. In 1944 the peak load 
was reported as 1,196 kilowatts. This 
load was carried by purchases that ap- 
proximated 300 kilowatts and by gen- 
erators having a total capacity of 
1,115 kilowatts. The city proposes 
te discontinue purchases and remove 
a 125-kilowatt generating unit. After 
the change the plant capacity will be 
1,890 kilowatts. The applicant indi- 
cated that load increases will bring 
the December 1945 demand to 1,480 
kilowatts. 

The applicant indicated the city’s 
contract with the Wisconsin Gas and 
Electric Company can be canceled at 
the end of a 5-year period and the 
Commission records indicate this will 
be early in 1948. 

The proposed change in generating 
capacity will result in a net increase 
of 475 kilowatts. The net increased 
investment including the switchboard 
changes will be $56,235. Data in the 
Commission’s files, together with that 
submitted in this case, indicate the 
following : 

Cost in 

¢ per 

Peak Demand Load Factor Kw. Hr. 
320.6 kw. 68.96% 1.19¢ 


Cost in 


¢ per 
Peak Demand Load Factor Kw. Hr. 
1002 28% 1.03¢ 





$48,424.29 


If all energy had been generated 
with existing equipment the cost would 
have been $45,261.41, assuming no 
improvement in generating cost with 
improved load factor. The difference 
between $48,424.29 and $45,261.41 
is $3,162.88. This amount could be 
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4,394,312 


considered as offsetting fixed charges 
on. generating the 320.6 kilowatts 
which was purchased. The rate per 
kilowatt is $9.87. The city’s gross 
purchase cost of 900 kilowatts is $64,- 
900. Fixed charges of (return 6 per 
cent, depreciation 2.72 per cent, and 
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taxes of 2.28 per cent) 11 per cent 
result in fixed charges on the new 
equipment of $7.93 per kilowatt. 
Added power could probably be 
purchased as loads increased and such 
added capacity could be paid for as it 
was needed instead of being prepur- 
chased as in the case of generating 
capacity. The management apparent- 
ly feels that the return earned on the 
investment to be made, together with 
other factors, outweighs the benefits 
of purchase power availability. It ap- 
pears from the rough analysis made 
that the ratepayers will not be harmed. 
From purely physical considerations 
it cannot be said that convenience and 
necessity require the installation of a 
generating unit when purchased power 
is available but certainly convenience 
and necessity requires the management 
to provide facilities of some type for 
its customers. If more than one 


method is available and costs can he 
kept comparable, the management 
should have a choice. 

Finding 

The Commission finds: 

1. That public convenience and ne- 
cessity require that the city of Lake 
Mills as an electric utility provide ad- 
ditional power supply for its custom- 
ers. 

2. That the installation of a 900- 
kilowatt Diesel electric generating 
unit, rebuilding of a switchboard, and 
removal of a 125-kilowatt Diesel elec- 
tric unit at an estimated net cost of 
$56,235 will not impair the efficiency 
of the service, will not provide capac- 
ity unreasonably in excess of the prob- 
able future requirements, and will not 
add to the cost of service without pro- 
portionately increasing the value or 
available quantity thereof. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Wisconsin Public Service Corporation 


2-U-2029 
June 12, 1945 


PPLICATION by electric company for authority to sell certain 
A rural distribution lines and to abandon electric service 
portions of tts territory; dismissed. 


Service, § 221 — Abandonment — Sale to coédperative. 
An electric utility company should not be permitted to abandon service 
on certain rural distribution lines in order to sell such lines to an electric 
coéperative, where many customers object or do not consent to abandon- 
ment of public utility service and it is not shown that the company is n- 
curring a financial loss which will impair its ability to perform its public 


obligations. 
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RE WISCONSIN PUBLIC SERVICE CORPORATION 


By the Commission: Wisconsin 
Public Service Corporation, Milwau- 
kee, an electric public utility, on 
March 13, 1945, filed an application 
with the Commission for authority 
under §§ 196.80 and 196.81, Statutes, 
to sell its rural electric distribution 
lines in portions of six Marathon 
county towns to the Marathon-Port- 
age Electric Cooperative, Inc., for the 
sum of $54,998.43 and to abandon 
service as a> public electric utility in 
the sections of the towns where such 
lines are located. A notice of inves- 
tigation and hearing was issued on 
March 22. 

Hearing: April 19, 1945, at Wau- 
sau before Examiner Calmer Browy. 


APPEARANCES: Fred W. Genrich, 
Attorney, Wausau, and M. H. Mon- 
tross, Vice President and Division 
Manager, Wausau, for Wisconsin 
Public Service Corporation; Frank 
Kleman, President, John M. Essex, 
Manager, and E. P. Gorman, Attor- 
ney, for Marathon-Portage Electric 
Cooperative, Inc.; Hubert Furmanek, 
Reid, in opposition. 

The lines proposed to be sold are 
located in sections 33 and 34, town 
of Ringle; sections 3, 4, 8, 9, 1, 2, 
10, 11, 12, 13, 14, 15, 22, 23, 26, 27, 
34, 35, 19, 20, 29, 30, 31, and 32, 
town of Reid; sections 3, 4, 5, 6, 7, 
8, 9, 10, 15, 16, and 21, town of 
Bevent; sections 19, 20, 21, 28, 29, 
30, 31, and 32, town of Guenther; 
sections 24 and 25, town of Knowlton; 
and sections 26, 27, 28, 29, 32, 33, 
34, and 35, town of Kronenwetter, all 
in Marathon county. The first of 
such lines was extended south from 
Pike Lake to the unincorporated com- 
munity of Bevent in 1926. A total 
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of 136 customers are served from the 
five segments of line proposed to be 
sold to the codperative. A boundary 
line has been agreed upon between 
the territories of the applicant and the 
cooperative. The applicant proposes 
to abandon public utility service in the 
sections of the towns listed above. 

The codperative was formed in 
1941 but due to wartime restrictions 
on use of materials was unable to pro- 
ceed with construction. The codpera- 
tive has recently secured priorities on 
materials for lines to connect the five 
segments proposed to be purchased 
from the applicant and to connect the 
resulting electric distribution system 
to a power line of the applicant. 

More than 100 persons attended the 
hearing. Testimony was given by 
fourteen witnesses, and four exhibits 
were submitted. 

The evidence shows that of the 136 
customers, 70 have not expressed 
themselves on the question of abandon- 
ment of public utility service, 24 have 
no objection to abandonment of utility 
service, and 42 have expressed their 
opposition to abandonment. Of the 70 
whose attitude is unknown, 21 are 
located on one line, 10 on another, 9 
on a third, 16 on a fourth line, and 14 
on the remaining line. Of the 42 op- 
posing abandonment, 41 are located 
on the line in the towns of Reid and 
Bevent, and 1 on another line in the 
town of Reid. 

Section 196.81, Statutes, provides 
that no public utility “shall abandon or 
discontinue any line, branch line, or 
extension or service thereon without 
first securing the approval of the Com- 
mission. In granting its approval, the 
Commission may impose such terms, 
conditions, or requirements as in its 
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judgment are necessary to protect the 
public interest.” 

In considering what is necessary to 
protect the public interest the statu- 
tory obligations of a public utility 
should be noted. A public utility is 
required by § 196.03, Statutes, to 
render reasonably adequate service at 
reasonable rates. That duty has been 
undertaken by the applicant utility in 
the area under consideration. Under 
§ 196.37(2), Statutes, the Commis- 
sion has the duty to require a public 
utility to give service upon a finding 
that a “service which can reasonably 
be demanded cannot be obtained.” 
The evidence shows a specific demand 
for the continuance of the existing 
public utility service by some of the 
patrons. It must be assumed in the 
absence of an affirmative consent that 
the other patrons, who have neither 
consented to nor opposed the proposed 
abandonment, desire to have the pres- 
ent public utility service continued. 

With customers—some of whom 
have received service from the appli- 
cant for nearly two decades—objecting 
or not consenting to the abandonment 
of public utility service by the com- 
pany, the application must be denied 
as long as there is no showing that the 
company is incurring a financial loss 
which will impair its ability to perform 
its public obligations. In this pro- 
ceeding the applicant makes no con- 


tention that it is losing money on th 
operation of these five segments of 
line. 

With the denial of the application 
for authority to abandon public utility 
service, the application for approva 
of the sale of the lines becomes moot, 
and such application will be dismissed, 


Findings 

The Commission finds: 

1. That the evidence in this case 
does not warrant the abandonment by 
Wisconsin Public Service Corporation 
of electric public utility service within 
the territory described in the applica- 
tion herein. 

2. That the continuance of such 
service by the applicant is required by 
the public interest. 


ORDER 


It is therefore ordered: 

1. That the application of Wiscon- 
sin Public Service Corporation for au- 
thority to abandon electric public util- 
ity service in certain sections of the 
towns of Ringle, Reid, Bevent, Guen- 
ther, Knowlton, and Kronenwetter, 
Marathon county, be and hereby is 
denied. 

2. That the application of the said 
company for approval of the sale of 
five segments of electric distribution 
lines in the said towns be and hereby 
is dismissed. 
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BARRETT LINE, INC. v. UNITED STATES OF AMERICA 


UNITED STATES SUPREME COURT 


Barrett Line, Incorporated 


Vv 


United States of America et al. 


No. 630 
— US —, 89 Led —, 65 S Ct 1504 
June 18, 1945 


PPEAL from decree dismissing suit to set aside order of Inter- 
A state Commerce Commission denying contract water car- 
rier permit under Part III of Interstate Commerce Act; affirmed 
as to operations other than chartering, reversed as to chartering 

operations, and remanded. 


Certificates of convenience and necessity, § 60 — “Grandfather” certificate — 
Charter service -- Water carriers — Necessary showing. 

1. A contract water carrier seeking a “grandfather” certificate under Part 
III of the Interstate Commerce Act covering its chartering operations need 
not make any showing as to the nature of the services rendered, the com- 
modities carried in, or the points served with, its vessels, since the act is not 
coneerned, so far as it relates to chartering, with the character of the com- 
modity, but takes account only of the furnishing of the vessel, p. 246. 


Appeal and review, § 30 — Interstate Commerce Commission orders — “Grand- 
father” permits. 
2. The court may not substitute its judgment for that of the Interstate 
Commerce Commission with respect to the granting of a “grandfather” 
certificate for a water carrier except in case of clear departure from statu- 
tory requirements, p. 253. 


Certificates of convenience and necessity, § 62 — “Grandfather” rights — Charter- 
ing operations as basis. 
3. A contract water carrier may not found “grandfather” rights to trans- 
portation other than chartering service upon a showing only of chartering 
operations, p. 253. 


Appeal and review, § 30 — Order of Interstate Commerce Commission — Denial 
of contract carrier permit. 
4. The court may not interfere with the action of the Interstate Commerce 
Commission in denying an application for a contract water carrier permit 
where the carrier is presently engaged in exempt operations and there is no 
specific showing of some immediate prospect of entering upon new and 
nonexempt operations, p. 253. 


(Stong, C.J., Roperts, FranKFurTeR, Jackson, JJ., dissent.) 
e 
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APPEARANCES: Robert E. Quirk, 
of Washington, D. C., argued the 
cause for appellant; Walter J. Cum- 
mings, Jr., of Washington, D. C., 
argued the cause for appellees, United 
States and Interstate Commerce Com- 
mission; Harry C. Ames, of Wash- 
ington, D. C., argued the cause for 
appellees, American Barge Line Co., 
et al. 


Mr. Justice RUTLEDGE delivered the 
opinion of the court: The Inter- 
state Commerce Commission denied 
appellant a permit to act as a contract 
water carrier under the Transporta- 
tion Act of [September 18] 1940, 54 
Stat 898, Chap 722, Part III of the 
Interstate Commerce Act. A 3-judge 
District Court dismissed the com- 


plaint which sought review of that or- 
The appeal is from this judg- 


der. 

ment. 
In May, 1941, appellant applied for 

a permit to carry general commodi- 


ties, with exceptions not now mate. 
rial, between points on the Missis. 
sippi river and its tributaries. The 
authority sought was to “continue an 
operation in existence January |, 
1940, and continuously thereafter,” 
as a contract carrier of property over 
irregular routes, pursuant to “grand- 
father rights” claimed under § 309 
(f) of Part III." A year later, while 
the grandfather application was pend- 
ing, appellant filed another application 
as a precautionary measure. - This 
sought, in the alternative, leave to per- 
form the same service as a new opera- 
tion “consistent with the public inter- 
est and the national transportation 
policy” under § 309(g).* 

Protests were filed by other car- 
riers and the two applications were 
heard together before an examiner in 
September, 1942. He concluded that 
the showing did not warrant granting 
of the grandfather application, but rec- 





1 Section 309(f) provides in part: 

“Except as otherwise provided in this sec- 
tion and § 311, no person shall engage in the 
business of a contract carrier by water unless 
he or it holds an effective permit, issued by 
the Commission authorizing such operation: 
Provided, that subject to § 310, if any such 
carrier or a predecessor in interest was in 
bona fide operation as a contract carrier by 
water on January 1, 1940, over the route or 
routes or between the ports with respect to 
which application is made, and has so operated 
since that time (or, if engaged in furnishing 
seasonal service only, was in bona fide opera- 
tion during the seasonal period, prior to or 
including such date, for operations of the 
character in question) except, in either event, 
as to interruptions of service over which the 
applicant or its predecessor in interest had no 
control, the Commission shall issue such per- 
mit, without further proceedings, if applica- 
tion for such permit is made to the Commis- 
sion as provided in subsection (g) ~ 
49 USCA § 909(f), 10A FCA title 49, § 909 


(f). 

Section 310, 49 USCA § 910, 10A FCA title 
49, § 910 relates to dual operation as com- 
mon and contract carrier, § 311, 49 USCA 
§ 911, 10A FCA title 49, § 311 to temporary 
operations. 
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® Section 309(g) provides: 

. . Subject to § 310, upon application 
the Commission shall issue such permit if it 
finds that the applicant is fit, willing, and able 
properly to perform the service proposed and 
to conform to the provisions of this part and 
the requirements, rules, and regulations of the 
Commission thereunder, and that such opera- 
tion will be consistent with the public interest 
and the national transportation policy declared 
in this act. The business of the carrier and 
the scope thereof shall be specified in such 
permit and there shall be attached thereto at 
time of issuance and from time to time there- 
after such reasonable terms, conditions, and 
limitations, consistent with the character of 
the holder as a contract carrier by water, as 
are necessary to carry out the requirements 
this part or those lawfully established by the 
Commission pursuant thereto: Provided, 
however, that no terms, conditions, or limi- 
tations shall restrict the right of the carrier to 
substitute or add contracts within the scope 
of the permit, or to add to his equipment, 
facilities, or service, within the scope of the 
permit, as the development of the business and 
the demands of the carrier’s patrons shall re- 
quire.” 49 USCA § 909(g), 10A FCA title 
49, § 909(g). 
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ommended granting of the permit un- 
der § 309(g). Division IV however 
denied both applications, that under 
§ 309(f) for failure to make the re- 
quired showing of actual operations 
on and after the crucial date, the one 
under § 309(g) on the ground that 
appellant had “failed to show that 
it is proposing any new operation, or 
that a new operation by it would be 
consistent with the public interest or 
the national transportation policy, or 
that present or future public con- 
venience and necessity require such 
operation.”” A petition for reconsid- 
eration by the full Commission was 
denied and the district court adopted 
its findings and conclusions in a per 
curiam opinion. 

The evidence consisted of exhibits 
and the testimony of appellant’s 
president, Barrett. The story is of 


an old-style family institution which, 
for four generations, has had part 
in life on the Mississippi and its 


tributaries. As told by Captain Bar- 
rett, the line not only pioneered in 
the great development of inland water 
transportation of the middle nine- 
teenth century. Its history has been 
constantly, during this century, one 
of pioneering in various fields of 
water transportation. And thereby, 
the inference seems justified, hangs 
the reason for its survival in an age 
when water transportation, like so 
much else of industry, has been taken 
over largely by corporate or govern- 
mental enterprise. Now the vicis- 
situdes of regulation have been added 
to those of competition, appellant 
urges, to threaten its continuance. 
The concern, incorporated in 1926 
as successor to individual and part- 
nership forms of operation, remains 
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small. At the time of the hearing it 
owned twenty-one barges and two 
towboats, with two derrick boats and 
other equipment. Cincinnati is the 
port of registration; Cairo, Illinois, 
the situs of the fleet by reason of its 
accessibility to conjunctions of many 
rivers. 

Operations historically have been 
highly selective and varied in char- 
acter. Since 1910, at any rate, they 
have been limited generally to bulk 
materials, the greater number of 
which may be subjected to exposure 
to weather without damage, such as 
scrap iron, pig iron, fabricated steel, 
piping, bauxite ore, coal, paving brick, 
and stone, excluding, such items as 
furniture. At one time or another, 
however, automobiles, sulphur, pow- 
der, grains, salt and petroleum prod- 
ucts have been carried. So far as ap- 
pears the line has not held itself out in 
this period as a common carrier and 
does not now seek to become one. Its 
business has been strictly by special 
contract, negotiated with reference to 
the season, the course of the river 
required for the operation, times of 
loading and unloading, and other spe- 
cial factors. It is, in other words, an 
irregular operator performing what 
it characterizes as “special and sporad- 
ic services under special contracts 
and conditions.” The sporadic as 
well as the special character of the 
service becomes important, as will ap- 
pear, for appellant’s position on the 
issues. 

The nature of the service and the 
character of the equipment are cor- 
related. The barges of steel construc- 
tion, designed to carry dry or liquid 
cargo, the latter by adding piping and 
fittings when required. At the time of 
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the hearing nine had been converted 
in this way and were used in petro- 
leum traffic, three by appellant and 
six under charter to the Standard Oil 
Company of Ohio. Of those remain- 
ing, six were under charter, to be con- 
verted to petroleum carriers; two 
were being used in carriage of coal; 
and four were “available for such use 
as we put them to.” Captain Barrett 
testified that if the movement of 
petroleum products should cease the 
tankers readily could be reconverted 
for hauling dry cargo. 

The service includes freighting, 
either with appellant’s own barges 
and power or by towing barges owned 
by others. In addition appellant en- 
gages in chartering, including the leas- 
ing or chartering of equipment, at 
times with crew, to others. The 


chartering, according to Captain Bar- 


rett, involves “wide ramifications,” 
often with difficulty in determining 
“just who is the operator, whether it 
is the shipper who is responsible, and 
therefore, the operator, or whether it 
is the carrier, who furnishes the equip- 
ment.” 

To establish its right to a permit, 
whether “grandfather” or “new op- 
eration,” appellant offered evidence 
consisting of an exhibit listing all of 
its operations from January 1, 1936, 
to August 11, 1942, with information 
concerning the name of the customer, 
origin and destination, and nature 


of the cargo. No effort was made tp 
prove specific operations in similar 
detail prior to the former date. But, 
written “Statement of the History, 
Type and Scope of Operations and 
Services of The Barrett Line, Inc,” 
substantiated by the testimony of 
Captain Barrett, described in a gen. 
eral way the character and scope of 
such movements. 

The general effect of the histori- 
cal evidence was to show the varied 
and sporadic character of the opera- 
tions from about 1910. It appeared 
that the company might be without 
contracts or business for intervals of 
several months at a time. Much of 
its activity was in the nature of 
“pioneering trades.” In brief this 
consisted in demonstrating the feasi- 
bility of water transportation for par- 
ticular commodities: Generally, when 
the demonstration had been made, the 
result was for the shipper or another 
to take over the operation and appel- 
lant then would await or seek another 
similar opportunity.* 

The evidence, being general in 
character, was lacking to a large ex- 
tent in dates concerning specific op- 
erations during the latter part of the 
period ; so that for some ten or twelve 
years prior to January 1, 1936, it is 
difficult to gather what specific kinds 
of movements were being made, for 
whom, between what points and with 
reference to what materials. How- 





8 Thus, according to the testimony, the line 
pioneered in the transportation by water of 
petroleum in 1912 or earlier; of steel pipes 
from Pittsburgh in 1920; of powder in the 
same year; of automobiles to points down- 
stream from Pittsburgh and Cincinnati; of 
bauxite ore for the Aluminum Ore Company ; 
of paving brick to New Orleans; of riprap 
stone used by the engineering corps for paving 
river banks, etc. 

Frequently the demonstration resulted in ap- 
pellant’s supplying equipment to the shipper 
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when the latter took over the business as, for 
instance, when the Standard Oil Company of 
Louisiana purchased boats and barges to con- 
tinue the demonstrated petroleum operation 
with its own fleet. Other instances included 
a to Atlas Cement Co. and Carnegie Steel 

oO. 
Miscellaneous services also were rendered 
to other carriers, before and after 1936, in- 
cluding relief of grounded or disabled vessels, 
raising of sunken vessels, storage of barges or 
vessels, etc. 
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eer, the general inference would seem 
justified that any suited to the equip- 
ment and the rather indefinite criteria 
ysed for negotiating contracts were 
taken when opportunity offered ; other- 
wise the fleet remained idle. 

On the other hand, the evidence 
supplied by the exhibit concerning 
movements between January 1, 1936, 
ad August 11, 1942, is much more 
definite. In all instances where the 
gecific character of the cargo is men- 
tioned, except one shipment of fabri- 
ated steel and piling in 1936, either 
stone or petroleum products, including 
gasoline and furnace oil, exempt com- 
modities, are mentioned. A very con- 
siderable number of items designate 
“Miscellaneous Cargo” and_ there 
were some 44 instances noted simply 
as “charter,” without reference to 
character of the cargo, including 23 in 
which equipment was leased or char- 
tered to shippers not carriers subject 
to the act. A few items specified ves- 
sel storage, “damaged barge,”’ steamer 
aground, furnishing steam and like 
services to other carriers. In two in- 
stances “towing” was specified for 
“U. S. Engineers.” 

The “miscellaneous cargo” items 
largely involved towing loaded barges 
of other carriers, including the Ameri- 
can Barge Line and the Mississippi 
Valley Barge Line. In some instances 
Barrett identified the specific cargoes, 
as, for example, a movement of the 
former company’s barges loaded with 
scrap iron, sugar and molasses and 
some of the latter’s bearing packaged 
freight. In such cases, however, since 
only motive power was furnished, and 
to another carrier, appellant dis- 
claimed relying upon the movements 
“to establish that he [it] is a common 
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carrier of general commodities,” but 
put them in “to show the general 
sweep and character of the service per- 
formed” as a contract carrier. Bar- 
rett testified that appellant did not al- 
ways know what was in such barges, 
that the charges were on a per diem 
basis and it therefore made no differ- 
ence to appellant what was in the 
barges. 

The difference, if any, between this 
towing and chartering when labelled 
as such is somewhat nebulous, if in- 
deed it is at all material. But con- 
cerning the latter the witness gave sim- 
ilar testimony: that appellant’s 
charges, whether for motive power, 
barges or both, were on a per diem 
basis, except in one instance specify- 
ing a barrel rate; and that appellant 
was not concerned with the character 
of the cargo or where the boats went, 
although the company’s trip sheets, 
not presented in evidence, would show 
the latter. 

The only evidence, apart from the 
exhibit, as to operations after January 
1, 1940, consisted in Barrett’s testi- 
mony, summarized above, relating to 
appellant’s equipment and its use at 
the time of the hearing. This, as may 
be recalled, related exclusively to 
transportation of petroleum products, 
directly or under charter; the use of 
two barges for carrying coal; the 
availability of four others “for such 
use as we put them to.” 

It should be added that, according 
to the evidence, one factor inducing 
the concentration upon petroleum 
products after 1940 was the effect of 
the war emergency upon the carriage 
of these products from southwestern 
producing fields to central and eastern 
communities, together with encour- 
59 PUR(NS) 





UNITED STATES SUPREME COURT 


agement the line received from officials 
of the government to convert its 
barges into tankers and engage in this 
business. It seems obvious that, with 
return to normal modes of transporta- 
tion as the war emergency passes, and 
the development of new facilities ac- 
celerated by it, the life span of this con- 
centration is likely to repeat appel- 
lant’s typical “pioneering” perform- 
ance. 

Appellant and the Commission 
are at odds upon the effects of the 
showing made concerning movements 
on and after January 1, 1936, and as 
to whether the Commission errone- 
ously refused to take account of earlier 
ones shown by the history prior to 
that time. The Commission thought 
that it should disregard them, more 
particularly with reference to the 


“grandfather” application, as being 


too remote to substantiate the claims 
of “bona fide operation” on the crucial 
date within § 309 (f);* and found 
that the movements shown after Janu- 
ary 1, 1936, were insufficient to es- 
tablish the claimed rights because all, 
except one, were of exempt commod- 
ities, including petroleum prod- 
ucts which were the only ones carried 
after January 1, 1940, except coal, 
which also is exempt. 

Caught between the upper and 
nether millstones, so to speak, of de- 
nial of “grandfather” rights and a per- 
mit for new operations,® appellant 


questions the Commission’s limitation 
of evidence to be considered to that 
affecting operations after January |, 
1936; its evaluation of the evidence 
taken into account, particularly that 
relating to chartering, as showing 
transportation of exempt commodities 
only ; its interpretation of the statutory 
provisions in their bearing upon these 
issues, especially as requiring a show- 
ing that chartering operations include 
nonexempt commodities to justify is- 
suance of a permit; its conclusion that 
the showing was not sufficient to sup- 
port the application for “grandfather” 
rights; and the further conclusions 
concerning the showing as effecting 
the application to perform new opera- 
tions. 

The short effect of appellant’s posi- 
tion is that the Commission’s action 
has limited it to transportation of ex- 
empt commodities only and that, if so 
limited, grave injury will result for 
its business. It maintains that, in 
view of its history and the facts prop- 
erly interpreted, it is entitled to a 
permit for the transportation of com- 
modities generally, throughout the 
Mississippi system, including its trib- 
utaries, and that the permit preferably 
should be under the grandfather 
clause; if not, then for a “new opera- 
tion.” 

[1] The controversy has become 
most crucial in relation to chartering. 
The Commission found that these ac- 





# The opinion of Division IV stated: “The 
term ‘bona fide operations’ has been inter- 
preted to mean a holding out substantiated by 
actual operations consistent therewith. Actual 
operations in order to substantiate a claimed 
holding out on January 1, 1940, must have 
been within a reasonable length of time from 
that date. What constitutes a reasonable 
length of time may vary with the particular 
circumstances in each proceeding but one ship- 
ment made in 1936 and others at an indefi- 
nite period of time prior thereto are entirely 
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too remote to establish bona fide operations 
on January 1, 1940, and continuously since.” 

5 The grandfather rights were denied, of 
course, because in the Commission’s view, 
the operations shown to sustain them were too 
far removed in the past. On the other hand, 
the permit for new operations was denied, ac- 
cording to its brief, because “appellant pro- 
posed no change in mode of operation but 
planned to continue doing business as in 
past.” 
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tivities related, in the crucial period 
and on the showing made, only to ex- 
empt commodities, for carriage of 
which authority is not required,® and 
concluded that appellant was therefore 
not engaged in chartering operations 
subject to Part III or entitled to a 
permit for them. The opinion stated: 
«|, the only transportation which 
might be subject to regulation under 
Part III was that of chartering of ves- 
sels to shippers. However, no show- 
ing is made as to the nature of the 
services rendered, the commodities 
carried in, or the points served with 
such vessels. On such meager show- 


ing we would not be warranted in find- 
ing that applicant, on January 1, 1940, 
and continuously since, was engaged 
in chartering operations subject to 
Part III of the act.” 

Appellant attacks this finding and 


the conclusion as contrary tolaw. The 
argument is founded upon § 302 (e), 
which defines “contract carrier by wa- 
ter” and provides that the furnishing 
of a vessel under charter or lease to a 
person other than a carrier subject to 
the act, for use in transporting the 
latter’s property, shall be considered 
to constitute “engaging in transpor- 
tation” within the meaning of the 


definition of 
water.”’” 

Although it is true that no permit 
is required if only exempt commodi- 
ties are carried in chartered vessels, 
appellant construes § 302(e) to entitle 
it to a permit if on the crucial date it 
was engaged in bona fide chartering 
operations, without regard to whether 
the commodities actually carried were 
exempt or nonexempt. In this view 
the act is not concerned, so far as it 
relates to chartering, with the charac- 
ter of the commodity, but takes ac- 
count only of the furnishing of the 
vessel; and the Commission, by re- 
quiring a showing as to the nature of 
the commodity, added a requirement 
not included or authorized by the stat- 
ute. 

Accordingly, since the evidence 
clearly disclosed numerous charter 
operations within the critical period, 
appellant draws two conclusions: (1) 
that it was entitled to grandfather 
rights for chartering, as such, and to 
a permit for such operations which 
would allow it to charter vessels for 
carriage of nonexempt as well as ex- 
empt cargo, without reference to its 
character in this respect ; and (2), this 
being so, it was “engaged in transpor- 


“contract carrier by 





§ Exemption is provided by § 303, 49 USCA 
§ 903, 10A FCA title 49, § 903, for various 
kinds of transportation including, under limi- 
tations specified, carriage of bulk commodi- 
ties when the vessel is used to transport not 
more than three, § 303(b); carriage of liquid 
cargoes in bulk in certified tankers, § 303(d) ; 
transportation solely within the limits of a 
single harbor, § 303(g). 

The Commission has uniformly denied per- 
mits or certificates where only exempt trans- 
portation is involved. Cf. Re Upper Missis- 
sippi Towing Corp. (1944) 260 Inters Com 
Rep (F) 292, 293; Re Gallagher Bros. Sand 
& Gravel Corp. (1944) 260 Inters Com Rep 
(F) 224, 225. 

TSection 302(e) in pertinent part is as fol- 
lows : 

“The term ‘contract carrier by water’ means 
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any person which, under individual contracts 
or agreements, engages in the transportation 
(other than transportation referred to in par- 
agraph (d) and the exception therein) by wa- 
ter of passengers or property in interstate or 
foreign commerce for compensation. 

“The furnishing for compensation (under a 
charter, lease, or other agreement) of a vessel, 
to a person other than a carrier subject to this 
act, to be used by the person to whom such 
vessel is furnished in the transportation of its 
own property, shall be considered to consti- 
tute, as to the vessel so furnished, engaging 
in transportation for compensation by the per- 
son furnishing such vessel, within the meaning 
the foregoing definition of ‘contract carrier 

by water.” 49 USCA § 902(e), 10A FCA 
title 49, § 902(e). 
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tation” of both exempt and nonex- 
empt commodities on the critical date 
and therefore, under the Commis- 
sion’s rulings relating to such situa- 
tions, was entitled to a permit author- 
izing not only chartering but also 
transportation of commodities gener- 
ally. 

Appellant relies especially upon the 
Commission’s decision in Re C. F. 
Harms Co. 260 Inters Com Rep (F) 
171, rendered January 4, 1944, after 
the complaint had been filed in this 
cause;* with emphasis also upon Re 
Russell Bros. Towing Co. (1942) 


250 Inters Com Rep(F) 429, and Re 
Moran Towing & Transp. Co. (1942) 
250 Inters Com Rep(F) 541; (1944) 
260 Inters Com Rep(F) 269. 

In these cases permits were granted 
either to a “furnisher of vessels” or to 


towers without limitation as to com- 
modities, on the basis of such a hold- 
ing out, except that in the Moran Tow- 
ing & Transp. Co. Case the tower had 
no official knowledge of the contents 
of the loaded barges. Appellant re- 
gards these decisions as inconsistent 
with the Commission’s action in this 
case. The Commission distinguishes 
them, however, on the basis that the 
evidence disclosed operations affect- 
ing both exempt and nonexempt 
goods. The intervening protestants 
characterize appellant’s “strategy,” 
particularly in its reliance upon the 
Russell Bros. Towing Co. Case, as 
follows: “It hopes first to have itself 
made subject to the act as a ‘furnisher 
of vessels’ and, having established that 
fingerhold, to bring to its aid the doc- 


trine of the Russell Bros. Towing Co, 
Case that both regulated and unregy. 
lated activities should be considered 
in determining rights.” 

If the Commission’s premise were 
valid, that a furnisher of vessels must 
show, as of the critical date, that his 
operations included nonexempt com- 
modities or, as its opinion stated, “the 
nature of the services rendered, the 
commodities carried in, or the points 
served with such vessels,” we would 
nevertheless be in doubt concerning 
the validity of its ruling that no suf- 
ficient showing was made in this 
case. 

Appellant’s exhibit disclosed 43 or 
44 chartering operations in the period 
taken by the Commission as evidential, 
designated simply as.“‘charter.” All 
but two specified Cairo, Illinois, as 
both origin and destination. In the 
brief it is suggested these were, there- 
fore, exempt under § 303(g) relating 
to transportation in a single harbor. 
The suggestion flies flatly in the face 
of the uncontradicted testimony given 
by Captain Barrett that Cairo was 
designated in these instances because 
it was the situs of the fleet, appellant 
was chartering or leasing the equip- 
ment on a per diem basis, was, there- 
fore, not interested in the contents or 
character of the cargo or where the 
vessel went, and that these operations 
were not confined to the Cairo harbor 
but that point was designated because 
it was the place where the movement 
began and the equipment was deliv- 
ered when it ended. The effect of this 
evidence is not nullified, as seems to 





8 Three decisions were rendered in the 
Harms matter. The first gave authority to 
furnish vessels limited to scrap iron and to 
specified ports (1942) 250 Inters Com Rep 
(F) 513; the second removed the commodity 
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limitation (1943) 250 Inters Com Rep (F) 
685; the third, by the full Commission, re- 
moved the “territorial” limitation (1944) 260 
Inters Com Rep (F) 171. 
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‘e suggested in the brief, because the 
witness also testified that the char- 
tered vessels were run with appellant’s 
crews, the masters were handed man- 
fests disclosing the cargoes carried, 
and the trip sheets would reveal where 
the vessels went. Any other than the 
most rigid construction would regard 
those facts as supporting, rather than 
impairing, the claim of engaging in 
general chartering operations without 
limitation to exempt commodities or 
sarticular points of loading and un- 
loading. 

Similar restrictive inferences are 
drawn in the brief to support “prob- 
able exemptions” in nearly all the 
other instances of chartering, includ- 
ing six in 1937 as “too remote” 
though within the period considered. 
Of these some 19 or 20, relating to 
chartering to other carriers subject to 
regulation, seem justified. But with 
them eliminated, 23 instances of char- 
tering to shippers who were not carri- 
ets remain to support the claim. We 
are unable to accept the view that they 
constituted so meager a showing as to 
justify on this ground withholding a 
permit for chartering. 

In the Moran Towing & Transp. 
Co. Case the Commission said : 


“We think it unnecessary in this 
case to determine whether the services 
performed were or were not actually 


subject to the act. The nature of the 


cargo in the vessels towed is usually 
the determining factor as to whether 
or not the service is exempt, but appli- 
cant’s towage service is performed 
without regard to the nature of the 
cargo loaded in the vessels towed by 
it.” 260 Inters Com Rep(F) 269, 
272. 

In the Russell Bros. Towing Co. 
Case the Commission stated, with 
reference to the definition of a com- 
mon carrier by water in Part III and 
the “grandfather” requirement of 
bona fide operation on the critical 
date: 

“Tt will be noted that in neither in- 
stance is there any reference to wheth- 
er the transportation performed by the 
carrier is or is not subject to regula- 
tion. In determining a carrier’s 
status and the scope of its operations 
during the ‘grandfather’ period, its 
entire operation should be considered, 
and not merely that part which the 
Congress has seen fit to make subject 
to regulation. To find that ‘grand- 
father’ rights may be granted only to 
the extent that a showing is made as 
to the performance of regulated trans- 
portation requires the reading into the 
law of language which, in fact, is not 
there.” 250 Inters Com Rep(F) 
429, 433, 434.° 

Notwithstanding the Commission’s 
insistence that these cases are dis- 
tinguishable, as resting upon different 





*The opinion continued: “This matter is 
particularly important in instances like the 
present where an applicant is seeking a cer- 
tificate covering all commodities, or general 
cargo, Obviously no carrier actually trans- 
ports all commodities, and therefore the bona 
fides of an applicant’s operations depend on 
the representative character of the transporta- 
tion performed. It may well be that the car- 
ner holds itself out to, and actually does, 
transport all traffic offered to it from and to 
all points covered by its application but that 


the great bulk of such transportation is ex- 
empt from regulation. It seems clear that 
if we shut our eyes to all of applicant’s trans- 
portation except that which is subject to reg- 
ulation, we get an incomplete and distorted 
picture of the nature and extent of its opera- 
tions. To place limitations upon ‘grandfather’ 
rights predicated upon that view would be un- 
just and unreasonable, and is not contemplated 
ae law.” 250 Inters Com Rep (F) 429, 
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showings, it is difficult to accept that 
view, if as the Moran opinion indi- 
cates, the crucial fact to be shown is 
performance of service “without re- 
gard to the nature of the cargo loaded 
in the vessels towed by it.” The con- 
clusion is even more difficult if, as the 
Russell Bros. Towing Co. opinion 
states: “To find that ‘grandfather’ 
rights may be granted only to the ex- 
tent that a showing is made as tv the 
performance of regulated transporta- 
tion requires the reading into the law 
of language which, in fact, is not 
there.” 

This statement applies equally to 
the comparable statutory provisions 
relating to contract carriers. Cf. Re 
C. F. Harms Co. (1943) 250 Inters 
Com Rep(F) 685; (1944) 260 Inters 
Com Rep(F) 171. Section 309(f) 
does not in terms require that such a 


carrier, to be entitled to “grandfather” 
rights, must have been engaged in the 
transportation of commodities which 


are nonexempt. It may be conceded 
that such a limitation properly may be 
implied from the requirement of sub- 
stantial parity between operations on 
the critical date and those for which a 
permit is sought, as to other forms of 
transportation than the furnishing of 
vessels as defined in § 302(e). CF. 
Alton R. Co. v. United States (1942) 
315 US 15, 22, 86 L ed 586, 595, 62 
S Ct 432; Noble v. United States 
(1943) 319 US 88, 92, 87 L ed 1277, 
1281, 50 PUR(NS) 29, 63 S Ct 950. 
But it does not follow that the same 
limitation applies to “the furnishing 
for compensation (under charter, 
lease, or other agreement) of a ves- 
sel” under that section. It defines the 
act of furnishing, to shippers other 
than regulated carriers, as “engaging 


59 PUR(NS) 


in transportation” within the meaning 
of “contract carrier by water” as that 
term is used in the section. If the 
purpose was to treat this form of wa- 
ter operation identically with others 
covered by the general definition, the 
purpose and utility of the special pro- 
vision concerning furnishing become 
obscure if the provision does not in 
fact become wholly ineffective. 

The chartering or leasing of vessels 
and equipment is not so obviously 
similar to or identical with actively 
“engaging in transportation” that, 
without specific provision for cover- 
age, it necessarily would be included 
within that of the more general defini- 
tions and provisions. Quite different 
modes of operation, physically and in 
business management, as well as re- 
sponsibilities, conceivably if not also 
generally, give the activity materially 
different characteristics from the 
carrying of goods in the more conven- 
tional sense. Congress obviously 
sought to bring these operations with- 
in the regulatory scheme by the special 
provisions. 

In doing so we do not think it had 
in mind the purpose to draw a sharp 
line between furnishers of vessels 
carrying only exempt commodities 
and those carrying nonexempt ones. 
That is true, notwithstanding the fact 
that one engaging in chartering affect- 
ing only the former is no more fe- 
quired to secure a permit than one en- 
gaging in other forms of transporting 
exempt commodities. 

The legislative history shows that 
the original counterpart of the “fur- 
nishing” provision of § 302(e) ex- 
tended to the furnishing of a vessel 
“to another person” rather than “toa 
person other than a carrier subject to 
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this act” as it now stands. This met 
with the vigorous opposition, on the 
ground that an owner supplying equip- 
ment to another carrier would become 
subject to the act, thus possibly impos- 
ing upon him responsibility for the 
charges of the lessee, or other person 
performing the operation, for perform- 
ing it and for those operations, over 
which of course the owner would not 
have control. It was feared this 
might destroy a large amount of char- 
tering activity, including both inter- 
coastal and inland waterway business, 
conducted then with a high degree of 
fexibility. Cf. 84 Cong. Rec. 9709; 
Id 9979. Emphasis was placed in the 
discussion upon the freedom of rail- 
roads, acting under Part I, and of mo- 
tor carriers, under Part II, to lease 
surplus equipment without becoming 
responsible as regulated carriers for 
its use; and upon the common practice 
of barge lines and other water carriers 
to lease equipment freely and for long 
or short periods of time on open mar- 
kets. Ibid. 

To meet the objections an amend- 
ment was offered in the House to make 
the original proposal read: “. : 
a person which furnishes a 
vessel shall itself not be con- 
sidered to be engaged. . . .” 84 
Cong. Rec. 9979. Had this finally 
been adopted, chartering would have 
been wholly exempt. The final form 
of the bill struck out the word “not” 
and substituted the present provision. 
The Conference Report states, in ad- 
dition to the purpose to limit applica- 
tion to cases where the vessel is fur- 
nished to a person other than a regu- 
lated carrier, the intention to clarify 
the language “to make sure that the 
person furnishing the vessel will not, 
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simply by reason of furnishing the 
vessel, become a contract carrier sub- 
ject to Part III of the act as to that 
part of tts business not related to the 
furnishing and use of the vessel.” ™ 
(Italics added) 

This seems obviously to contemplate 
that chartering, or the defined fur- 
nishing of equipment, is to be regard- 
ed and treated as in a separate cate- 
gory from other forms of engaging in 
regulated activity; and that the one 
furnishing the vessel by that act would 
become a “contract carrier subject to 
Part III” as to that part of the busi- 
ness, unless the vessel were furnished 
to another carrier. This conclusion 
is further supported by the fact that 
§ 302(e) in terms takes account of 
the character of the property to be so 
transported in the language “to be 
used by the person to whom such ves- 
sel is furnished in the transportation 
of its own property.” 

This limitation takes no account of 
the distinction between exempt and 
nonexempt commodities. Had Con- 
gress intended that line to be drawn 
rigidly to require showing of charter- 
ing for carriage of nonexempt goods, 
in order to establish grandfather 
rights, that purpose, we think, would 
have been clearly expressed. Its con- 
cern in this provision was not with 
that line. The obvious purpose was to 
secure full regulation of the traffic, by 
application of the act’s provisions to 
the lessee, if he should be a regulat- 
ed carrier, thus exempting the lessor 
in that situation; otherwise to the 
lessor. 

In providing for the alternative in- 
cidence of coverage, Congress recog- 
nized that in chartering the character 


10 HR No 2016, 76th Cong. 3d Sess. 77. 
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of the commodity, as being exempt or 
not exempt, was more the concern of 
the “lessee” than of the lessor or char- 
terer. The latter’s concern was with 
the furnishing of the vessel as such 
and with whether the “lessee” was a 
regulated carrier. To regard the act 
as imposing the further limitation that 
the lessor also must have regard to the 
character of the cargo would cast that 
activity, intended to be kept flexible, 
as the legislative history shows, into a 
more rigid regulatory mold than other 
forms of transportation covered either 
by Part III or by Parts I and II. 
Accordingly we think the Commis- 
sion erred in concluding that appel- 
lant was not engaged in chartering 
operations subject to Part III on the 
critical date, for failure to show ‘“‘the 
nature of the services rendered, the 


commodities carried in, or the points 


served with such vessels.” This con- 
clusion, moreover, seems to be in ac- 
cord with its own decision in the C. F. 
Harms Co. Case, supra, and in har- 
mony with the principles followed in 
the Moran Towing & Transp. Co. 
Case and that of Russell Bros. Tow- 
ing Co. Case, supra.™ 

The Commission urges however 
that we are not concerned simply with 
inconsistencies in its decisions, since 
evidence varies with cases and to its 
informed judgment is confided the 
primary duty to make appropriate ap- 
plications of the act. We respect that 
judgment and that obligation. But 
the matter now involved goes beyond 


mere apparent inconsistency in the 
statute’s application. Seemingly there 
has been a basic difference of opinion 
within the Commission itself concern- 
ing the necessity for proof showing 
the character of the commodity, as ex- 
empt or nonexempt, to establish 
grandfather rights to chartering op. 
erations and also as to the character of 
the proof required. This appears from 
the fact that two of the three Commis- 
sioners who participated in the deci- 
sion by Division IV in this case dis- 
sented from the full Commission's de- 
cision in the C. F. Harms Co. Case 
and one of them in the Moran Towing 
& Transp. Co. Case, supra. 

With full respect for the dissenting 
judgment, we think the view eventual- 
ly reached by the majority in those de- 
cisions accords witlethe statutory pur- 
pose and provision.” ~The dissenting 
Commissioners emphasize the require- 
ment of § 309(g) that a permit shall 
specify the business of the contract car- 
rier and the scope thereof; and regard 
this as qualifying the “furnishing”’ pro- 
vision of § 302(e) so as to require 
substantially the same specific show- 
ing as to character of the commodities 
and territorial scope of operations in 
chartering as has been deemed required 
for other forms of transportation. 
Without this, they say, the substantial 
parity between future operations and 
prior bona fide operations contem- 
plated by the grandfather provisions 
cannot be maintained. 

The policy of maintaining that par- 





11 See, however, W-764, Re Upper Mis- 
sissippi Towing Corp. decided May 1, 1944. 

121t is suggested, by the protesting inter- 
venors, that appellant has failed to exhaust its 
administrative remedy by neglecting to apply 
a second time for reconsideration by the Com- 
mission after the final Harms decision, cf, 
note 8, although it was rendered after the 
complaint was filed in this case. The sugges- 
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tion, if followed generally, conceivably could 
result in keeping applicants running back and 
forth between court and Commission, if not 
interminably, then to an extent certainly not 
contemplated by the exhaustion doctrine. Ap- 
pellant fulfilled the requirements of that doc- 
trine by its application for reconsideration 
made to the entire Commission and its denial 
of the petition. 


252 





n the 
’ there 
Dinion 
ncern- 
owing 
as ex- 
ablish 
§ Op 
ter of 
3 from 
mmis- 

deci- 
e dis- 
’s de- 

Case 
owing 


enting 
ntual- 
se de- 
y pur- 
nting 
quire- 
- shall 
+t car- 
egard 
” pro- 
squire 
show- 
ydities 
ns in 
juired 
ation. 
antial 
s and 
ntem- 
isions 


t par- 
+ could 
ck and 
if not 
ly not 
. Ap- 
it doc- 


eration 
denial 


BARRETT LINE, INC. v. UNITED STATES OF AMERICA 


ity by adequate standards of proof is 
sound, although “the act is remedial 
and to be construed liberally.” Mc- 
Donald v. Thompson (1938) 305 US 
263, 266, 83 L ed 164, 166, 27 PUR 
(NS) 31, 59 S Ct 176; Crescent Ex- 
press Lines v. United States (1943) 
320 US 401, 409, 88 L ed 127, 134, 
52 PUR(NS) 494, 64 S Ct 167. 
The policy, however, may be defeated 
by too strict an application in particu- 
lar cases, more especially it would 
seem in relation to water carriers 
whose operations, in contract carriage 
at any rate, are more generally irreg- 
ular and spasmodic than in the case of 
other carriers. The court has said, 
even in relation to the latter: “The 
Commission may not atomize his prior 
service, product by product, so as to 
restrict the scope of his operations, 
where there is substantial evidence in 
addition to his holding out that he was 
in ‘bona fide operation’ as a ‘common 
carrier’ of a large group of commodi- 
ties or of a whole class or classes of 
property. There might be substantial 
evidence of such an _ undertaking 
though the evidence as to any one 
article was not substantial.” United 
States v. Carolina Freight Carriers 
Corp. (1942) 315 US 475, 483, 484, 
86 L ed 971, 979, 980, 43 PUR(NS) 
423, 428, 62 S Ct 722. 


This language has particularly ap- 
propriate application to the proof 
made in this case, at any rate in rela- 
tion to the chartering operations, in 
so far as proof may be required for 
compliance with the requirements of 
§ 309(g). Beyond this, it bears also 
upon the extent to which those re- 
quirements are to be taken as qualify- 
ing § 302(e). To consider them as 
doing so in a manner to require the 
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chartering carrier to prove specific 
instances of nonexempt commodity 
carriage would molecularize, if not 
atomize, the chartering business and 
threaten, if not accomplish, the destruc- 
tion anticipated in the congressional 
debates. That result, or one tending 
strongly toward it, as would such a 
construction, hardly can be taken to 
be consistent with the declared nation- 
al transportation policy “to provide 
for fair and impartial regulation of all 
modes of transportation subject to the 
provisions of this act, so administered 
as to recognize and preserve the in- 
herent advantages of each” or the fur- 
ther declaration that this policy is to 
be applied in enforcing all of the act’s 
provisions.” Spasmodic operation 
hardly would be regarded as an inher- 
ent advantage of rail or perhaps of 
motor service in general. It is, or may 
be, the most valuable inherent advan- 
tage of a contract water carrier. 

It follows that the judgment must 
be reversed as to the chartering phase 
of appellant’s operations. 

[2-4] In view of what has been 
said, particularly with reference to the 
varied and spasmodic character of ap- 
pellant’s operations, and the policy of 
maintaining these as a inherent ad- 
vantage of water transportation, our 
judgment might differ from the Com- 
mission’s as to the sufficiency of the 
showing made as it related to other 
operations than chartering and, in 
view of that showing, as to the neces- 
sity or propriety of limiting the period 
of operations considered, in relation to 
the claim of grandfather rights, to that 
following January 1, 1936. 

13 Cf. Oppenheim, The National Transpor- 


tation Policy Inter-Carrier Competitive 
Rates (1945) 27 ff. 
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Nevertheless, our views in these 
respects are not to be substituted for 
the Commission’s which is not only 
specially informed but broadly dis- 
cretionary and controlling except in 
case of clear departure from statutory 
requirements. Apart from the char- 
tering, we are unable to say there was 
such a departure in this case. The 
policy of the Commission has recog- 
nized that a somewhat more liberal at- 
titude is required in the case of water 
carriers than with respect to others in 
the length of the period to be consid- 
ered as establishing the claim of bona 
fide operation. Moreover, as has 
been stated, the evidence relating to 
the latter part of the period prior to 
1936 was rather more vague than 
that affecting both earlier and later 
periods. In view of these facts we can- 
not say that the Commission erred in 
its findings or conclusion that appel- 
lant was not entitled, on the showing 
made, to a permit for grandfather 
operations other than those involving 
chartering. 

In this phase of the case it is neces- 
sary only to add that in view of the 
specific statement contained in the 
Conference Report quoted above,” 
appellant is not entitled to found 
grandfather rights to transportation 
other than chartering upon a showing 
only of chartering operations. 

We think too that it would be an in- 
vasion of the province of the Com- 
mission for us to interfere with its ac- 
tion in finding that appellant upon the 
showing it made was not, at the time 
of the application, entitled to a permit 


for a new operation. It is true that its 
confinement, since about 1940, to Op- 
erations substantially, if not exclusive. 
ly, in transportation of petroleum 
proc:cts has been induced, according 
to the proof, by the war emergency, 
and that this business in all probabil- 
ity will terminate with the emergency’s 
end. It is likewise true that appel- 
lant’s equipment can be converted 
readily for other uses when that oc- 
curs and, unless authority is obtained 
to conduct operations upon a scale 
sufficient to enable appellant to employ 
it profitably, the business may be 
forced to close or required to operate 
uneconomically. Nevertheless, in view 
of the failure to make specific showing 
of some immediate prospect of enter- 
ing upon new and nonexempt opera- 
tions, and of the range and weight 
of the Commission’s discretion in 


relation to such applications, we are 
not at liberty to interfere with its 
action. 

The Commission has suggested, in 
the brief, that upon another applica- 


tion, accompanied by a_ sufficient 
showing of intended “new opera- 
tions,” the desired permit may be 
granted. No doubt, in such an event, 
the application will be considered in 
the light of the act’s injunction of “fair 
and impartial regulation . . . 80 
administered as to recognize and pre- 
serve the inherent advantages” of the 
type of transportation in which the 
Barrett Line has been engaged 
through four generations of river life. 

The judgment is affirmed as to op- 
erations other than chartering; as to 





14Compare Re Moran Towing & Transp. 
Co. (1944) 260 Inters Com Rep (F) 269, 273; 
Re Thames River Line (1942) 250 Inters Com 
Rep (F) 245; and other cases in the latter 
volume at pp. 106, 117, 179, 353, 370 and 599, 
with, e. g., Re Jack Cole Co. (1943) 41 MCC 
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657; (1944) 59 F Supp 10, affirmed per 
curiam (1945) 324 US —, 89 L ed — ®& 
S Ct 680; Gregg Cartage & Storage Co. ¥. 
United States (1942) 316 US 74, 86 L ed 
1283, 44 PUR(NS) 321, 62 S Ct 932. 

15 Cf. text at note 10. 
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them, it is reversed, and the cause is 
remanded for further proceedings in 
conformity with this opinion. 

The Chief Justice, Mr. Justice 
Roperts, Mr. Justice FRANKFURTER, 
and Mr. Justice JACKSON, dissenting: 

The court, in rejecting the refusal 
of the Interstate Commerce Commis- 
sion to grant a permit as a contract 
carrier by water for charter purposes, 
is greatly influenced by an alleged con- 
fict in the Commission’s determina- 
tions. Compare Re C. F. Harms Co. 
(1944) 260 Inters Com Rep(F) 171; 
Re Russell Bros. Towing Co. (1942) 
250 Inters Com Rep(F) 429; Re 
Moran Towing & Transp. Co. (1944) 
260 Inters Com Rep(F) 269, with Re 
Upper Mississippi Towing Corp. 
(1944) 260 Inters Com Rep(F) 292. 


Assuming such a conflict, it is our 
business to deal with the case now here 
and not to be concerned with appar- 
ent inconsistencies in administrative 
determinations. If the Commission 
has kept within the bounds of the stat- 
ute in this case, its order should be 
sustained. We think that the inter- 
pretation of § 302(e) made by the 
Commission was proper. Certainly, 
the construction of this provision in- 
volves considerations so bound up with 
the technical subject matter that, even 
though the neutral language of the 
statute permits, as a matter of English, 
the construction which the court now 
makes, the experience of the Commis- 
sion should prevail. Compare Gray 
v. Powell (1941) 314 US 402, 86 L 
ed 301, 62 S Ct 326. 





ARIZONA CORPORATION COMMISSION 


L. H. Thullen 


Lincoln Acres Water Company 


Docket No. 7353-E-605, Decision No. 15723 
July 13, 1945 


PPLICATION for order construing rules and regulations re- 
d \ lating to water service to a single family in a single dwell- 


ing; rules construed. 


Rates, § 314 — To single family — Temporary residence of daughter. 
1. The temporary residence of a daughter and her two minor children with 
her parents does not constitute the addition of another family using the serv- 
ices of a water company, so as to require more than one meter and more 
than one family minimum monthly fee, p. 256. 
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ARIZONA CORPORATION COMMISSION 


Rates, § 314 — To single dwelling — Detached tent building. 
2. A tent bedroom constructed on the property of a water customer to fur- 
nish sleeping quarters for a daughter and two children is not another resj- 
dent or dwelling, requiring more than one meter and more than one family 
minimum monthly fee, even though the tent building is not physically joined 
with the residence building of the customer, where there is no water con- 
nection in the tent structure, p. 256. 


By the Commission: In consider- 
ing the evidence presented in the hear- 
ing, the Commission feels that the 
questions presented are these: 

[1, 2] First: Whether or not the 
residence temporarily of a daughter 
and her two minor children, with her 
parents, Mr. and Mrs. Kitterman, 
constitutes the addition of another 
family using the services of the Lin- 
coln Acres Water Co., and, 

Second: Whether or not a tent 
bedroom constructed on the property 


of the patrons Kitterman to furnish 
sleeping quarters for the daughter and 
the two children, even though the tent 
building is not physically joined with 
the residence building of the Kitter- 


mans, constitutes another dwelling, 
even though it was shown there was 


no water connections in the temporary 
tent structure. 

It is the opinion of the Commission, 
that this temporary residence with her 
parents does not constitute the addi- 
tion of another family using the sery- 
ices of this utility, and, that the tem- 


~ porary structure used by the daughter 


and her children is not another res- 
idence or dwelling, even though it is 
not joined to the residence structure, 
and that for the purposes of this hear- 
ing, just one family-is being served 
water by the water company. 

It is therefore ordered: That the 
Lincoln Acres Water Company fur- 
nish water to Kitterman on one meter 
and at a rate of one family minimum 
monthly fee. 
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Industrial Progress 


Selected information about products, supplies, and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Ad Program Aids Dealers to 
Sell “CP” Gas Ranges 


F the 21,305,000 gas ranges in use in the 

U. S. and Canada, 60 per cent, or nearly 
12,730,000 are more than ten years old, accord- 
ing to a recent announcement by AGAEM. To 
help dealers sell this highly profitablé market, 
gas utilities and manufacturers have launched 
the largest national advertising and promo- 
tional program in their history. 

A new sales kit designed to help dealers tie-in 
to the gas industry’s enlarged promotional ac- 
tivity and sell better grade gas ranges in 
volume, are available, according to James I. 
Gorton, Association of Gas Appliance & 
Equipment Manufacturers, “CP” promo- 
tional director. 

This new “CP” sales kit, entitled ‘A New 
Kind of Postwar Plan—Selling 2 Out of 3 Wo- 
men For You!” is a joint project of 20 gas 
range manufacturers who build gas ranges to 
“CP” standards. 

Chief purpose of the “CP” kit is to bring 
dealers up to date on the gas industry’s new 
$1,400,000 national advertising and promo- 
tional campaigns, sales training programs, New 
Freedom Gas Kitchen activity, architect and 
builder reference manual, new home builder’s 
programs, and other AGA and AGAEM pro- 
motions. In addition to these industry-wide 
campaigns, each of the 20 “CP” manufacturers 
is planning enlarged campaigns to sell indi- 
vidual brand names and features. 


Pennsylvania Power Plans 
$65,000,000 Program 


Pes NSTLYAMTA Power & LicHut CoMPANY 
contemplates a $65,000,000 5-year con- 
struction program, C. E. Oakes, president, an- 
nounced recently. 

Included is a new 140,000 kilowatt anthracite 
coal burning steam electric generating plant 
to be constructed on the Susequehanna river, 
near Sunbury. This station is expected to be 
completed and placed in operation early in 1949. 


Moves to New York City 


EMINGTON RAND INc. announce the re- 
LX moval of the executive, sales, merchan- 
dise, and pricing departments of the Systems 
division from Buffalo to New York city. The 
new offices are located in the Remington Rand 
Building, 315 Fourth Avenue, New York 10, 
New York. 
“In announcing the relocation, Allen N. 
Seares, vice president and general manager of 


Mention the ebecaeevausesy” 3 identifies your inquiry 


Systems division, stated, ‘‘We believe location 
in New York will be advantageous to our cus- 
tomers, our vendors, and our nation-wide sales 
organization, as it unifies our administrative 
operations under more accessible conditions.” 


Elliott Company to Construct 
New Test Laboratory 


ONSTRUCTION of a new test laboratory to 
C cost $750,000 and greatly extending the fa- 
cilities of the research engineering division of 
the Elliott Company, Jeannette, Pennsylvania, 
is announced by Grant B. Shipley, president. 

Plans for extensive research and develop- 
ment on gas turbine power plants have called 
for the construction of a new main building, 
and several small buildings separate and adja- 
cent to it. Construction has already been start- 
ed and is expected to be completed within six 
months. 

Among the permanent installations will be 
test stands for gas turbines, compressors and 
blowers, heat transfer equipment, a combustion 
laboratory, a metallurgical laboratory, and an 
experimental machine shop. 


Westinghouse Launches Special 
Lighting Promotion 


PLAN to spur lighting promotion activities 

for the home this fall has been announced 

by Herbert E. Plishker, manager of the West- 

inghouse lamp division’s advertising and sales 
promotion department. 

The program is spearheaded by a booklet 
now available to utilities throughout the coun- 
try. “Its use,” Mr. Plishker suggested, “will 
enable utilities, if they wish, to take advantage 
of a tie-in with Westinghouse national adver- 
tising and-sales promotion during October.” 

Keyed to the now-famous ad headline, ‘Eyes 
Are Rationed, Two to a Lifetime,” the new 
lighting promotion includes a booklet incor- 
porating the same theme and called “Eyes Are 
Rationed.” Its goal-is to help make the home- 
maker aware of the need for better lighting. 

Presentation of the plan to utilities, Mr. 
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“"MASTER*LIGHTS"” 

®@ Portable Battery Hand Lights. 
® Repair Car Roof Searchlights. 
© Hospital Emergency Lights 


AA CARPENTER MFG. CO 
197 Master-Light Bidg., Boston 45, 
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results in low excitin 
normal voltage as well as at over 
voltages. 

@ Circular Coils are wound tightly 
with uniform tension, eliminating 
possibility of stretching the wire and 
injuring the insulation. 

@ Coils are mounted concentrically 
on Core and held firmly in place, thus 
eliminating possibility of movement 
during transportation or in service. 
@High Voltage and Low Voltage 
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A thorough kno 
former design, supple & 
careful analysis of operating | 
maintenance problems have resultéd ~ 
in many desirable operating features 
being incorporated in Pennsylvania 
Distribution Transformers. Some 
these are listed above. 
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Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly — 


in the COMPLETE line 


If you have a Penn-Union: Catalog, you 
can instantly find practically every good 
type of conductor fitt g. These few 
can only suggest the v ciety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 

iving a dependable grip on both con- 

uctors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Clam for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Type Straight Connectors 
educers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 

iso 6 sleeve =type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


PENN-UNION 


COnv oOUCTOR ee ee oe ee 
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Plishker said, is being made by means of 
portfolio containing a copy of the booklet, 
proof of the ad, and a display card of the 
which will appear in stores in October, 
pieces feature the same eye-protection them 


New Procedure for Developin 
Job Standards 


Cee as an entirely new procedy 
in developing job standards for use in 
lection and placement of personnel, the re 
of a research project begun in 1932 have 
been announced by the National Institute’ 
Vocational Research, Inc., of Los Arg 
This procedure, involving use of a newat 
questionnaire called the Job Qualification” 
ventory, was developed under the direction 
Keith Van Allyn, currently head of perso 
nel research, Los Angeles Transit Lines, 
formerly senior industrial engineer, 1g] 
Aircraft Company—in codperation with mai 
personnel executives who are now carryi 
extensive experiments with the new publish 
Inventory. 

The Inventory can be used, not only to sele 
and place personnel, but also to establish prag 
tical job specifications by which employees’ a 
applicants’ qualifications may be appraised. 


Motorola 2-Way Radiotelephon 
Aids Pipe-line Maintenance 


0 as to maintain constant vigilance for fai 
S ure and breakdown in the operation of 
pipe line, the Union Gas Systems of Independ 
ence, Kansas, has installed a 250-watt Moto 
ola-Galvin transmitter-receiver at its hea 
quarters and fourteen Motorola-Galvin, 
watt mobile units in maintenance cars a 
trucks. Twenty more mobile Motorola insta 
lations are being planned. ; 

A 250-foot tower’ supports the main statio 
anténna, and signals from it can be read wit 
ease in Burlington, Kansas, over 60 airli 
miles away. 


Importance of Proper Wiring 


To be Stressed 


ITH an accumulated need for new hom 
in the nation estimated to be_beyor 
the 6,000,000 mark, numerous electric co 
panies are preparing postwar campaigns ¢ 
stress the importance of proper wiring in ne 
dwellings and at the same time raise the eleq 
trical capacity of wiring in 30,000,000 existi 
homes, according to the Edison Electric | 
stitute, trade association of the electric lig 
and power industry. , 
In a survey and report of the commerct 
planning committee of the institute, recent) 
released, it is pointed out that “just as 
automobile industry in the early twenties 
confronted with the dual job of promoting 
building of new roads and improving the tral 
fic capacity of existing roads, the electric # 
dustry today is confronted with the neces 
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ON THE IMPORTANT JOBS OF 
ARTH-MOVING, EXCAVATING 
ND CONSTRUCTION... 


Diesel and carburetor-type International TracTracTors, 
Industrial Wheel Tractors and Power Units are saving 
man-hours and reducing costs wherever off-the-line 
power is needed. 

Digging excavations, building fills, trenching, drill- 
ing, operating hoists and winches, powering pumps, 
compressors and generators, hauling heavy loads of 
every kind—these are the day-and-night work of Inter- 
mtional Power ’round the globe! 


Because Internationals are dependable and require 
the minimum of maintenance—easy to start and éasy to 
we-they are highly recommended by owners and oper- 
tors. See the International Industrial Power Distribu- 
tor near you and get all the facts about equipment that’s 
wailable now. 


Industrial Power Division 


INTERNATIONAL HARVESTER COMPANY 
10 N. Michigan Avenue o Chicago 1, Illinois 


The upper picture shows an International 
TD-18 Diesel TracTracTor equipped with 
bulldozer moving a big bite of dirt on a 
highway project. 

The smaller picture shows an Interna- 
tional TD-9 Diesel TracTracTor nudging 
a large rock out of its way so the road 
can go through. 


INTERNATIONAL Industrial Power 
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of raising the electrical capacity of wiring in 
existing residential structures and in seeing to 
it that new structures are adequately wired.” 

Promotional efforts of the industry will be 
directed to showing that adequate wiring con- 
sists not only of enough convenience outlets in 
the rooms of a dwelling but service connec- 
tions and circuits of a size sufficient to carry 
all needed current. Advertising will emphasize 
that adequate electric installations not only pro- 
mote home comforts but favorably affect prop- 
erty values and are helpful in deferring obso- 
lescence of homes, 

With the exception of one year, there has 
been an upward trend in the consumption of 
electricity by the homes of the nation tor more 
than three decades. That this trend will con- 
tinue is shown in the fact that out of eight 
leading items of civilian goods which home 
owners plan to purchase after the war, six are 
electrical—radios, irons, ranges, vacuum clean- 
ers, refrigerators, and washing machines. 

The report, which is the work of power com- 
pany-executives of representative sections of 
the country, also discusses trends in the dis- 
tribution of appliances, conditional sales and 
financing, and contains a biblography. 


R&IE Bulletin 


gel & INDUSTRIAL ENGINEERING Com- 


PANY, Greensburg, Pennsylvania, an- 


nounces the publication of Bulletin No. 1910, 
which describes “Phasetector,” a testing device 
designed to check circuit phasing and to detect 
presence of voltage. 

Copies may be obtained from the manufae- 
turer. 


Trackless Trolley Coaches Lead 
In Transit Upswing 


agp eer vagy carried on urban streetcars, 
electric trolley coaches, and motorbus 
in the United States increased nearly 4 per 
cent more during the first six months of 1945 
than during the corresponding period of 1944 
according to the American Transit Association. 
The per cent increase would have been slight- 
ly greater except that February had only twen- 
ty-eight days this year. 

All types of transit service have shared in 
the increase, though not to the same extent. Re- 
ports from representative cities throughout 
the country, according to John Anderson Mill- 
er, noted New York transit expert, show that 
electric coaches had the largest increase in 
proportion to the number of vehicles in service. 
For the 6-month period each trolley coach 
carried approximately 6,000 more passengers 
than for the same period of 1944. Each street- 
car carried 5,000 more passengers, while each 
motorbus had 4,000 more- riders. 
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ENDORSE aad Ul 
at the same time 


Ne - DRAFTS - RECEIPTS 


MONEY ORDERS - U. S. POSTAL NO 


Check Signers + Endorsers + Perforators 


Combine the operations! Save time 
and the cost of separate handling. 
The new Cummins Automatic Electric 
Endorser completely eliminates hand 
stamping. 
TRIP 
DATE 
COUNTER 


STACKER 
INKING 


Lummins Business Machines 
BUSINESS MACHINE DIVISION 


HICA( 
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MICA 
CAPACITORS 


* The many processes that are required in pro- 
ducing SANGAMO MICA CAPACITORS in- 
volve numerous critical operations. Some of these 
are MICA SPLITTING, MICA GAUGING, 
MICA PUNCHING, MICA INSPECTION, and 
CAPACITOR STACKING. 


* To achieve EXCELLENCE, a well planned, 
effective quality control is maintained every step 
of the way. Skilled operators have the most mod- 
ern mechanical: equipment with which to work. 
This, together with competent supervision, has 
enabled SANGAMO to play an important part 
in meeting the heavy and exacting requirements 
of wartime America. 


* The complete line of SAN- 
GAMO MICA CAPACITORS 
merits every confidence of the 
most exacting user of Capacitors. 


SANGAMO ELECTRIC COMPANY 1." 
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BUILDING WIRE - IMPERIAL NEOPRENE JACKETED PORTABLE CAB 


SEE HOW 


CRESCENT SYNTHOL (Type 


Permits 


DOUBLE THE AMOUNT 


oun = ae soof Copper in Existing 
Tek ..—ti‘é‘RRRCewaays.. 


carry 20 amps. 
Under present conditions there is urgent need for 
an economical and quick way of adding to the cur- 
rent carrying capacity of branch circuit conduits al- 
ready installed. Increasing numbers of electrical 
appliances, air conditioning units and other equip- 
ment call for greater load on these branch circuits. 


- A simple solution to this problem is to replace pres- 
ent wiring with CRESCENT SYNTHOL Type T 
(formerly Type SN), which offers an easy and low- 
cost way approximately to double the current carry- 


3 No. 8 ing capacity of the existing raceway. 


Type T 


carry 41 amps. An even greater increase in carrying capacity can 


be secured by wiring with CRESCENT Type TW in 
place of lead covered cable in wet locations. 


Write for Descriptive Folder on SYNTHOL Type T and Type TW. 


CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 


WIRE and CABLE 


MORED CABLE - RUBBER POWER CABLES - VARNISHED CAMBRIC CAB 
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“nuh 


This slogan has been identified with Egry’s efficient methods of record- 
ing initial records since 1893. The Egry Business Systems shown below 
have not only been responsible for greatly accelerating the making of 
handwritten and typed records, but Ses for the elimination of mistakes 
caused by carelessness and temptation. Many concerns in the utilities 
industry have found it profitable to use Egry Business Systems. Write 
for literature. Or a practical demonstration may be arranged in your 
own office at your convenience. It will cost you nothing to investigate. 





EGRY SPEED-FEED may be attached to any standard EGRY CONTINUOUS FORMS enable operators 
ypewriter in one minute, without change in con- to write more forms in less time because 
sruction or operation, and with Egry Continuous they eliminate interleaving and removing 
forms, practi doubles the output of the loose forms and loose s, and many 
operator since all her time becomes productive. other time-consuming manual operations. 











EGRY ALLSET Forms are individually bound EGRY TRU-PAK speeds the writing of all 
sets, interleaved with onetime carbons handwritten records. Eliminates mistakes 
for immediate use for either typed or and assures positive control over all re- 
handwritten records, corded transactions. 








THE EGRY REGISTER COMPANY, DAYTON 2, OHIO, Dept. F-913 


EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada 
Egry maintains sales agencies in all principal cities 
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Engineers, familiar with the peacetime perform- 
ance record of Mercoid Controls, displayed no 
hesitation in putting them to work on wartime 
emergency applications. They are making good 
here, there and everywhere throughout the 
nation’s war plants. Even in the far outposts of 
battle lines, you will find Mercoid Controls doing 
their part to hasten the day of victory. 

When peace again prevails, Mercoid Controls 
will be ready to take the lead in improving the 

comfort in American homes. 


THE MERCOID CORPORATION 4201 BELMONT AVE., CHICAGO 41, ILL. 
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a OFT INTO 
DACTION 


a FAS TER 


WITH THE 


DAVEY 
AUTO-AIR 


Whether it’s breaking up a section of wpe emergency welding, 
or doing more extensive construction work . . . this truck, equipped with 
the Davey-Auto-Air-Welding combination, assures fast transportation of 
crew, tools and materials . provides compressed air . . . furnishes 
electricity for welding . . and all power is supplied by the truck’s engine. 

You can save manpower, time, space, maintenance, and original cost 
by converting one or more of your trucks this way. Select one of these 
three units—the Auto-Air Compressor; the Compressor and Welder; or 
the Compressor, Welder, and Lighting Generator Combination . . . have 
it mounted locally on your truck with the Davey Heavy-Duty Truck Power 

- Take-Off installed in the drive-shaft of the truck. 

Available in 60, 105, 160, 210 and 315 cu. ft. capacities Auto-Air and 
200 or 300 amp. welding generators. 

Utilities Are Making the Bago | Pocematic Saw $ yw Equipment 

Und cr ot above water = straight its %& clamping device which 


constru for speed 
i ee ae teeth aly a — eaitucieid 


Bring Your Engineering Library Up-To-Date 
Write Boned a copy of the free Davey E-172, which gives full information 
on og Dave Com pn wy Davey Truck Power Take-Offs and Davey Pneumatic Saws, plus 


D-145-3B 


DAVEY “70°. 2 


DEALERS IN PRINCIPAL CITIES 
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PROFESSIONAL DIRECTORY 


* This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, d2sign, and construction. > >» » 





Tae American Aprpraisat Company 
ORIGINAL COST STUDIES « VALUATIONS e REPORTS 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


NEW YORK 
PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 











DESION ff ord, Bacon « & Davis, anc. BATE cAsEs 


CONSTRUCTION 


VALUATIONS AND eh dialed 


NEW YORK ; PHILADELPHIA WASHINGTON CHICAGO 








GILBERT ASSOCIATES, Inc. 


s ALISTS 
3 Fleccie Gas, Hydro, POWER ENGINEERING SINCE 1906 ,...., ego ee 
Operation Becterucace, Serving Utilities and Industrials DOT, Oect Relations 

eratio etter 4 * 
5 Reading, Pa. Original Cost Accounting, 


Inspections and Surveys, 
Feed Water Treatment. Washington New York Accident Prevention. 














FREDERIC R. HARRIS, INC. 
Engineers Constructors Management 
Reports Appraisals Valuations 

NEW YORK 
Knoxville San Francisco Houston i aa 
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PROFESSIONAL DIRECTORY 
(continued) 





[engineers WHELLEAM S. LEFELER Economists 
SPECIALIZING IN 
COST ANALYSIS—Unit Cost Determinations 
RATE RESEARCH — OPERATING REPORTS 


on 
ELECTRIC — WATER — GAS Utility Operations 
Noroton, Connecticut 








LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET ; NEW YORK 








CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. “== Washington, D. C. 








J. H. MANNING & COMPANY 


120 Broadwav. New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 

Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 


DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 


231 S. LA SALLE ST., CHICAGO (4), ILL. 











SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chleage New York Sen Fronchce 








(Professional Directory Continwed on Next Page) 
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PROFESSIONAL DIRECTORY 
(continued) 





Sargent & Lundy 


ENGINEERS 
Steam and Electrie Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 














STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING * APPRAISALS 


BOSTON « NEWYORK + CHICAGO ¢ HOUSTON « PITTSBURGH 
SAN FRANCISCO «© LOS ANGELES 











WELSBACH ENGINEERING and MANAGEMENT CORPORATION | 


Utility Appraisals « Engineering ¢ Construction + Street Lighting Maintenance 
: Consultants on All Phases Utility Operations 





General Office: 1500 Walnut St., Philadelphia 2 








The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—A ppraisals 
Consulting Engineering 
80 BROAD STREET NEW YORK 4, N. Y. 








ALBRIGHT & FRIEL, INC. BLACK & VEATCH 


Consulting Engineers 
Water, Sewage and Industrial Waste Problems CONSULTING ENGINEERS 


Airfields, Refuse Incinerators & Power Plants Appraisals, investigations and re 
_ Industrial Buildings ports, design and supervision of cea- 
City Planning Reports Valuations struction of Public Utility Properties 


Laboratory 
1520 Locust Street _ Philadelphia 2 oR ews KANSAS CITY, MO. 








BARKER & WHEELER, ENGINEERS EARL L. CARTER 


DESIGNS AND CONSTRUCTION — OPERATING Consulting Engineer 

BETTERMENTS — COMPLETE OFFICE SYSTEMS — REGISTERED IN INDIANA. NEW YORK, OHIO. 
MANAGEMENT — APPRAISALS — RATES PENNSYLVANIA WEST VIRGINIA, KENTUCKY 

Public Utility Valuations, Reports and 

11 PARK PLACE, NEW YORK CITY Original Cost Studies. 


36 STATE STREST, ALBANY, WM. Y. 910 Electric Building Indianapolis, Ind. 
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PROFESSIONAL DIRECTORY 
(concluded) 





w. C. GILMAN & COMPANY LUCAS & LUICK 
ENGINEERS ENGINEERS 
and DESIGN, CONSTRUCTION SUPERVISION, 
FINANCIAL CONSULTANTS OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 
New York 


55 Liberty Street 231 S. LaSaLie St., CHicaco 








A. S. SCHULMAN ELEctric Co. 
Contractors 


TRANSMISSION LinES—UNDERGROUND DistRi- 
BUTION — Power STATION — INDUSTRIAL — 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 











DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 


537 SourH Dearsorn St. CHicaco 


CoMMERCIAL INSTALLATIONS 








JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reporte 

; _, in nection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 











MANFRED K. TOEPPEN 
ENGINEER 
CONSULTATION — INVESTIGATION — REPORTS 
MARKET AND MANAGEMENT SURVEYS . 
VALUATION, DEPRECIATION AND RATE 

MATTERS 
New York 7, N. Y. 





261 Broadway 





DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 
Founder of Tree Surgery 


DAVEY 


TREE TRIMMING 
FOR 


Ling CLEARANCE 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 








Because you get maximum sulphur removal per 
pound of oxide. Lavino Activated Oxide is 
made especially for maximum activity and 
capacity, maximum trace removal and shock 
resistance. Comparing cost, performance and 
savings, we believe Lavino Activated Oxide has 
no close rival. 

For more information about its remarkable 
record, just write a note on your letterhead to 


E. J. LAVING AND COMPARY 
1528 Walnut St., Philadelphia 2, Pa. 
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INDEX TO ADVERTISERS 


Thé Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 
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*Addressograph-Multigraph Corp. 
Albright & Friel, Inc., Engineers .. 
American Appraisal Company, The .... 


Babcock & Wilcox Company, The ......... 
*Baldwin Locomotive Works, The . 
Barber Gas Burner Company, The ... 
Barker & Wheeler, Engineers 
Biack & Veatch, Consulting Engineers 
Blaw-Knox Division of Blaw-Knox 
Company .............. . sinacleqecsiboninis 
Burroughs Adding ‘Machine Co. 


Cc 


Carpenter Manufacturing Company 
Carter, Earl L., Consulting Engineer .. 
Cleveland Trencher’ Co., The 

*Combustion Engineering Company, Inc. . 
Consolidated Steel Corp., Ltd. ..................... 
*Coxhead, Ralph C., Corporation ...... 
Crescent Insulated Wire & Cable Co., I 
Cummins Business Machine Division 


D 
Davey Compressor Company 
Davey Tree Expert Company . 
Day & Zimmermann, Inc., Engineers 


E 
Egry Register C pany, The . 
Electric Storage Battery Company, The 
Electrical Testing Laberatories, Inc. 
Elliott Company 








Ferd, Bacon & Davis, Inc., Engineers .. 
Ford Motor Company 
Fester Wheeler Corporation 
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Gar Wood Industries, Inc. .......Inside Front Cover 
General Electric Company .......0utside Back Cover 
Gilbert Associates, Inc., Engineers -...... 
Gilman, W. C., & Company, Engineers .... 
Grinnell Cempany, Inc. 





Harris, Frederic R., 


International Harvester Company, 


J 
Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineers .... 
Johns-Manville 
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Kenney Publishing Company .....Inside Back € 
Kinnear Manufacturing Company, The 
*Kuhlman Electric Company 
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Lavino, E. J., and C 


‘Leffler, William 8., Engineers 


Loeb and Eames, Engineers . 
Lucas & Luick, Engineers ... 


. M 
Main, Chas. T., Inc. 
Manning, J. H., & Company, Engineers _ 
*Marmon-Herrington Co., Ine. -............. 
Merco Nordstrom Valve Company ...... 
Mercoid Corporation, The 
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Neptune Meter Company . oe al 
Newport News Shipbuilding & Dry ‘Dock 
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Pennsylvania Transformer Company 
Penn-Union Electric Corp. 
Pittsburgh Equitable Meter Company ...... 
Public Utility Engineering & Service 
Cerporation 








Railway & Industrial Engineering Company... 
Recording & Statistical Corp, -.........................+ 
Remington Rand Inc. 
Ridge Tool C I y. The 
Riley Stoker Corporation 
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Sanderson & Porter, Engineers 

Sangamo Electric Company ..... 

Sargent & Lundy, Engineers .. 

Schulman, A. 8., Electric Coe., Contractors ~... 

Stone & Webster Engineering Corporation — 
= 


Toeppen, Manfred K., Engineer ..............- 


Vv 
Vulean Soot Blower Corp. ............-...0-— 


w - 
Welsbach Engineering and Management 
Corporation . 
White, . J. G., Engineering Corporation, The. . 
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Residential] 


Heating 


eg 


a, . ' 


NTION NO WwW! During the 
first five 

of postwar, our publication, AMERICAN 
SAN estimates that sales of residential warm 
ting furnaces will run 70% above the 

t prewar levels—880,000 furnaces annually. 


ging from past experience and present 
over 50% of these furnaces will be 
ped for winter air conditioning — and the 
ity will be stoker, gas or oil-fired. It takes 
icity to operate winter air conditioning; it 
ukes electricity to operate a stoker or oil 


6 N. MICHIGAN, CHICAGO 2 





[: . — - 
ir Conditioning Headquarters 


) PUBLISHERS OF HEATING, PIPING & AIR CONDITIONING 


EENEY diet somreel 






This $1-Page Book 
Will Show Your 
Merchandising 
Dept. Several 
Ways to Increase 


Your Peace-Time 






ee 


oY Winter Air 
Conditioning 
oY Stokers 


oY Oil Burners 


IWAR WARM AIR HEATING WARRANTS YOUR 


burner. As large as this market promises to be, it 
would seem to us that consumer advertising on 
your part can make it even larger in your oper- 
ating territories. 


Some utilities feeling that way have already 
taken action, devoting some of their advertising 
dollars to exploiting the advantages of winter air 
conditioning, and stoker-firing, or oil-burning. 


Our data book shown above gives facts and 
figures which your merchandising department will 
find extremely helpful. One copy FREE to each 
utility — write for yours today! 









Its Readers ore the 





KEY Dealer-Controctors 


Who Hondle the Bulk of 












oll Residential Air Con 
ditioning, Warm Air 
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Metal Work 








Done let. gour Substa 
Tie you dow 


Here’s another example of the gfeofer breaker interrupting ratings becom 
adaptability to changing needs that you derive quate—as connected transformer cap 
from standardization and repetitive manufac- increased. What's more, it’s relatively 
ture of power apparatus. to relocate one or more unif substc ‘ens 

An inherent advantage.of the unit substation _|ogds shift to other areas. 
is that it provides a true building-block cpproach 
to the diahdere of meeting Spending power Whether tomorrow's loeds are cas 
requirements: Initially a single unit may be casted or highly unpredictable, it will | 
installed. identical units can then be added as © base your plans on these biccké¢ 
needed, interconnected to form acombination as station capacity. Ordered “out of thes 
economical and efficient as if the whole had and built by repetitive manufacture, they 
been designed as one. a practical way to get the most from ¢ 

With unit substations, there is no problem of investment. Apparatus Dept., General § 
substation obsolescence—due to feeder-circuit- Company, Schenectady 5, N.Y. 





@Duplex unit substati ists of two 
transformer ctions, two binati 
transformer secondary and feeder power 
circuit breakers, and a tie circuit breaker 
that is normally open. Should one in- 
coming line or transformer drop out, its 
secondary breaker will immediately open, 
and the tie breaker will automatically 
close. This provides two independent 
paths of power supply to each outgoing 
feeder. Various methods of linking two 
or more duplex units raise reliability 
levels even. higher. 








GENERAL @ ELECTRIC 


BUY ALL THE BONDS YOU CAN—AND KEEP ALL YOU BUY 
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